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THE VENEZUELA BOUNDARY ARBITRATION. 


On a former occasion,! the AMERICAN Law Review noted at 
considerable length the action of Great Britain, the United 
States, and Venezuela, respectively, as to the disputed boundary 
between the latter and British Guiana; calling attention to the 
significant fact that the initiative had been taken by a party 
having no direct interest in the controversy. Throughout all the 
diplomatic negotiations, Venezuela had been the only real bene- 
ficiary ; while our government had assumed gratuitously and 
voluntarily, the attitude of a mere intervenor, a sort of self- 
constituted next friend. At the time that article went to press, 
two different measures were in contemplation: first, general 
arbitration of all future controversies between Great Britain and 
the United States; secondly, arbitration of this particular con- 
troversy between Great Britain and Venezuela. To-day the 
United States occupies the still more anomalous position of 
having squarely rejected the first, while pushing the second of 
those measures. Lord Salisbury is credited with having origi- 
nally suggested the plan of general arbitration; and his sugges- 
tion found such favor with the executive branch of our govern- 
ment, that a treaty, substantially embodying his plan, was 
actually negotiated and signed by the outgoing administration of 
President Cleveland. That treaty was pending for ratification, 
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and in charge of Senator Sherman, when he was given the port- 
folio of State, by the present administration. It then, of course, 
became necessary to designate his successor, as chairman of the 
Senate Committee on Foreign Relations, and the place was given 
to Senator Davis, of Minnesota. 

The latter reported this treaty to the Senate for the second 
time, but proposed sundry amendments, the principal one 
requiring the assent of the Senate before any matter could be 
submitted to arbitration by the President. The friends of this 
proposed amendment argued that a British Premier, in acting 
under the treaty, must always have the support of Parliament, 
and that a similar check should be kept on our own Executive. 
As thus amended, the treaty came to a final vote, May 5, 1897, 
and was lost; the vote stood 43 for, to 26 against ratification, 
and the constitution required a two-thirds majority. The prin- 
cipal reason assigned for defeating the measure was that general 
arbitration is uncalled for and unnecessary, because each con- 
troversy that arises can readily be arbitrated on its merits, 
precisely as the boundary dispute is now being adjusted. 
In other words, as already intimated, general arbitration 
with Great Britain (a matter in which the United States 
is understood to have a substantial interest), is squarely 
rejected by our Senate; while arbitration for the Venezuelan 
boundary dispute (which affects the United States, if at 
all, as a matter of sentiment rather than otherwise), 
has been somewhat officiously pushed, as follows: The events 
which have transpired since the publication of the former note 
in this Review, may be grouped and recapitulated, thus: Begin- 
ning February 29, 1896, there was a world of sparring between 
Lord Salisbury and Secretary Olney, each maneuvering for the 
most advantageous position. In the course of that voluminous 
correspondence, Secretary Olney proposed the creation of a 
joint commission, composed of two English and two American 
judges, to hear proofs and report the facts; if the four judges 
thus chosen failed to agree, a fifth jurist was to be designated 
by the Swiss President; if the five thus chosen failed to agree, 
the matter was to be then referred to the Lord Chief Justice of 
England and the Chief Justice of the United States; and if 
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these two failed to agree, they must select an umpire. Lord 
Salisbury then suggested general arbitration; and Mr. Olney 
proposed to include the Venezuelan dispute. The outcome of 
all their diplomacy was simply this: November 12, 1896, the 
principles which should govern the boundary dispute were em- 
bodied in an agreement, signed by Secretary Olney and by Sir 
Julian Pauncefote. Simultaneously with that agreement, Great 
Britain and Venezuela entered into a treaty, which provided for 
the immediate creation of the existing arbitration tribunal of 
five jurists, of whom the Judicial Committee of the British 
Privy Council should name two, and the President of the United 
States and the President of Venezuela should each name one. 
The four thus chosen were empowered to name the fifth; but 
if they failed to select within ninety days, then the Swedish- 
Norwegian King, Oscar II, was to umpire the controversy and 
preside over the tribunal. To the tribunal thus made up, both 
Great Britain and Venezuela covenanted to submit all their 
boundary dispute, and to abide the result. An award, finding 
the facts and applying the law, is to be made and signed by this 
tribunal, within three months after hearing the proofs and argu- 
ments, thus terminating a controversy of more than seventy-five 
years’ duration. 

In accordance with that treaty, Great Britain promptly named 
Mr. Justice Collins and Lord Herschell; the United States 
designated Mr. Justice Brewer, and Venezuela named Chief 
Justice Fuller. 


Kine Oscar II, or SwEDEN 4nD Norway. 


In the international dispute about to be adjudicated, the sub- 
ject of this sketch is, virtually, the nominee of the English- 
speaking race. It is understood that when the tribunal is per- 
manently organized, he will be its central figure. Immediately 
at his right, will be Justice Collins; immediately at his right, at 
the extreme right end of the bench, will be Chief Justice Fuller. 
Immediately at King Oscar’s left, will be Justice Brewer; while 
at his left, occupying the left extremity of the Bench, will be 
Lord Herschell. 
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The four men thus flanking the Scandinavian King (a Briton 
and an American on his right — an American and a Briton on 
his left), represent an English-speaking constituency of 125,- 
000,000. These constituents have solemnly covenanted that 
sundry international disputes shall be submitted to, and adjudi- 
cated by the four representatives above named; and have further 
covenanted that, in case of disagreement among the four, such 
disagreement shall be umpired by King Oscar, thus making the 
latter, for the time being, the most prominent figure before the 
civilized world. The man on whom the rulers of the English- 
speaking race have bestowed this unmistakable token of their 
confidence is officially designated as Oscar II, King of Sweden 
and Norway. He was born January 21, 1829, and is therefore 
now in his sixty-eighth year, making him the senior of Chief 
Justice Fuller, by one year. He is the third son of Oscar I, and 
is now in the twenty-fifth year cf- his peaceful and prosperous 
reign, having succeeded an elder brother, Carl XV, in 1872. 
Among living rulers, no man has a better reputation, as an 
upright, liberal and large-minded man —a lover of justice for 
its own sake. 

Among the ablest champions of arbitration to be found 
among public men on this side the Atlantic, was Senator Knute 
Nelson, of Minnesota, a native-born Norwegian, and a man of 
indomitable energy and will; his colleague, Senator Davis, 
taking charge of the treaty, when Senator Sherman was called 
into President McKinley’s Cabinet. In the early days of treaty 
discussion, some of our political wiseacres confidently predicted 
that Lord Salisbury would never accept King Oscar as umpire, 
fearing that the latter’s bias in favor of this country,— 
the Scandinavian element, which placed Knute Nelson in the 
Senate, being a power in American politics. And since all 
parties have practically agreed to accept King Oscar as umpire, 
those same wiseacres are constrained to admit that all the world 
is now estopped to deny or question Great Britain’s sincerity. 
Indeed, it is quite generally believed in this country that, not- 
withstanding the signal defeat of general arbitration, the 
events which led to the formation of the present tribunal, 
the pre-eminent ability of all the members agreed upon, and the 
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peculiar method of their selection, — all tend to promote peace 
on earth and good will among men. It is argued that both 
John Bull and Brother Jonathan, more especially, have taken a 
new departure; have tacitly agreed that henceforth their family 
jars (generally bloodless, but always noisy), shall be squarely 
adjudicated, by men thoroughly skilled in the work of adjudica- 
tion; that percussion methods shall be discarded, and the method 
by discussion steadily pursued; that all material facts shall be 
judicially weighed, estimated and measured; and that, when 
thus judicially ascertained, the inflexible principles of natural 
justice shall be applied to them. The occasion is worthy of the 
men ; the men are worthy of the occasion : men who have adorned 
high places at home; who have sat in judgment on almost every 
conceivable form of private rights; and who are now called to 
come up even higher, to sit in judgment on national rights and 
liabilities; and to change, if need be, the map of the world. 
It is a striking tribute to the great and powerful profession of 
the law, and to the increased estimation in which that profes- 
sion is held by mankind, that the weightiest international ques- 
tions, and those involving strictly sovereign rights, are hence- 
forth to be settled by lawyers and judges, and not by soldiers 
and diplomats. To the result of that forthcoming judicial 
inquiry, when duly promulgated, every loyal Briton will bow, as 
to a decree of the House of Lords, or an Act of the Imperial 
Parliament. To that result, when duly promulgated, every 
loyal citizen of the United States will bow implicitly, as to the 
Fourteenth Amendment, or any other part of the ‘ supreme 
law of theland.’’ But long before that result is reached, indeed, 
before the august tribunal has been long in session, King Oscar 
is likely to discover that, as to the equitable principles which 
underlie and govern the controversy, his colleagues, though. 
strangers to him and to each other, though coming to him, as 
it were, from the ends of the earth, keep step as if, all their 
lives, they had actually touched elbows; he will perceive that, 
while they may not have sat at the feet of the same Gamaliel, 
they have all drunk at the same fountain. 
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Lorp HerscuHett, G. C. B. 


Sir Farrer Herschell, Baron Herschell in the Peerage of the 
United Kingdom, was Lord Chancellor, in the Home Rule gov- 
ernment of Mr. Gladstone in 1886 and 1892, and in Lord Rose- 
berry’s government of 1894, which was defeated in 1895 by the 
Conservative government now in office. 

If the political pendulum should swing back within the 
ordinary period, and that government be replaced by the present 
Liberal opposition, Lord Herschell is without a.rival for the 
reversion of the Woolsack now occupied by Lord Halsbury, 
For a man to have been three times Lord Chancellor before he 
has reached his sixtieth year (for Lord Herschell was born in 
1837), proves the possession both of talent, and of that even 
more enviable quality, the gift of good luck, upon which Napo- 
leon, and his great minister, Talleyrand, insisted so strongly in 
appointing men to offices of importance, and which is granted 
to comparatively few. 

The particulars of Lord Herschell’s family history are not well 
known, and there is a vague general impression that he is con- 
nected, in some way, with the remarkable family of the 
Herschels, the astronomers. The only connection, however, is 
that both the Herschels, those with one ‘*1’’ and those with two, 
were originally Germans of the Jewish race ; a race which in recent 
years has, amongst other feats, contributed a Prime Minister, a 
Master of the Rolls (the late Sir George Jessel), perhaps the 
greatest English judge of this generation, and the subject of 
this sketch, to the list of distinguished Englishmen. Lord 
Herschell owes nothing to his family’s social position ; but he 
owes a great deal to his father, whose life was even more inter- 
esting than his own. At eleven years of age, Haim Herschell 
left home to attend a Rabbinical school, and from that time 
supported himself, without receiving aid from his parents, 

In 1825 he was in England, traveling on foot to learn English, 
and, through English skeptical writings, he lost his Jewish faith, 
which German philosophy had previously undermined. He was 
ultimately converted to Christianity, in the romantic manner 
dear to the writers of tracts published by the Religious Tract 
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Society, by reading a part of the Sermon on the Mount, which 
had been used to wrap up a parcel. Soon afterwards he came 
again to England, and was baptized by the Bishop of London ; 
not taking clerical orders, however, but occupying himself 
almost exclusively in mission work among the Jews. After 
some years of this, he opened a chapel in London where he soon 
collected a congregation, and organized a church, The sister 
of Lord Herschell, who has written, for the Dictionary of 
National Biography, an account of her father’s life, says his 
belief was of the non-conformist type, but his breadth of views 
and catholic sympathies, attracted hearers of various opinions, 
and his personal influence was felt far beyond the limits of his 
London congregation. He was one of the founders of the 
society for the propagation of the gospel among the Jews, and 
of the Evangelical Alliance; and he was the author of a number 
of theological works, for the most part characteristic of the 
state of mind which had led him to Christianity, e. g., The 
Mystery of the Gentile Dispensation and the work of the Mes- 
siah. One other work of his shows, by its title and object, the 
maternal influence on Lord Herschell’s character: ‘* Far above 
Rubies,’’ a memoir of his first wife, the mother of Lord Her- 
schell, who was a Scotswoman, the niece of a_ well-known 
Edinburg lawyer. The present writer has heard this gentleman 
say, that he never knew how business came to Lord Herschell 
in the beginning. When it did come, no further explanation of 
its subsequent development is needed than the talent he had 
inherited from his Jewish and Scottish ancestry. In his expe- 
rience, added the same speaker, business, unlike promotion, 
cometh both from the East and from the West, without one being 
able to point to its origin. A story told recently by Lord Rus- 
sell, the present Lord Chief Justice, is better founded than 
stories of the early lives of subsequently distinguished men 
usually are. Three young men, said Lord Russell, all on the 
Northern Circuit, were once dining together at an hotel in Liver- 
pool, and were all of them despairing of their professional pros- 
pects in England, and meditating on transferring themselves to 
one or other of the colonies, especially if some appointment 
could be secured. Lord Herschell was one of those young men, 
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the present Speaker of the House of Commons was another, and 
he himself was the third. The three of them are now receiving 
from a country which seemed at one time to have no need for 
their services, about £20,000 a year. Atforty, Mr. Herschell was 
a Queen’s Counsel, and in leading practice in that class of impor- 
tant legal business which occupies our Appeal Court, the House 
of Lords, the Judicial Committee of the Privy Council, where 
our best lawyers, pace the writer of the article on ** American 
lawyers and their making,’’ in the March-April number of the 
Review, mostly win their reputations, not merely in divorce and 
libel cases. 

Lord Russell, Lord James, of Hereford, and Sir Thomas 
Clarke, the three men whose names have been most closely 
associated with great divorce and libel cases, owe no doubt their 
popular vogue, in part measure, to such cases, but their real 
professional reputation was acquired in quite a different way; 
and, probably, except as junior, Lord Herschell was never 
engaged in one. There isa famous saying of Lord Beacons- 
field that, the ‘* legal mind”’ is a faculty of explaining the 
obvious, and illustrating the commonplace. It may be true of 
many aman who is successful with juries, and who has no 
other special kind of faculty beyond the common men. But 
there is a type of intellect which may be called either legal or 
scientific according as its attention has been directed to the in- 
vestigation of ethical or practical questions arising in the course 
of men’s business, or other relations to each other, or of ques- 
tions arising out of other classes of phenomena. It has always 
seemed to me that men like Huxley and Tyndall are essentially 
of the same class of mind as men like Herschell and Russell. 
Facility and lucidity, brilliancy of expression and skill in con- 
troversy, are undoubtedly common characteristics ; and no one 
can doubt that Huxley or Tyndall as lawyers would have been 
of the same kind, and perhaps as successful— though that 
depends on some other considerations than natural endowments 
alone —as Herschell and Russell have been. The converse is 
not perhaps, equally obvious, but it is so easy to see the resem- 
blance of the two scientific men to the two lawyers that I find 
no difficulty in supposing that the lawyers, under other circum- 
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stances, might have been as renowned for their science as they 
have become for their law. 

Set Lord Herschell and Lord Russell, or the’other British 
Commissioner on the Venezuelan boundaries, Mr. Justice Collins, 
to deal with the theory of the evolution of the species by 
natural selection, and, though these are neither obvious nor 
commonplace, they would, given the requisite knowledge, of 
course, treat them no less ‘ scientifically ’’ than they will the 
Schomburgk line. 

Lord Herschell entered on a larger stage of public life when 
he became the member of Parliament for Durham. The sitting 
member had been unseated on an election petition, and on Mr. 
Russell (Lord Russell), his counsel, declining to stand, Mr. 
Herschell contested the seat, and was returned. The lawyer in 
Parliament is there, mostly, because he has an eye on more im- 
portant legal appointments — one of the law offices of the crown, 
a Judgeship or perhaps the Chancellorship. Mr. Herschell was 
quickly in the running, and his distinction in Parliament led to 
his becoming Solicitor-General (as Sir Farrer Herschell), with 
Sir Henry James (Lord James, of Hereford), as attorney-gen- 
eral. Better luck no man could have had. Mr. Gladstone 
frightened, amongst others, his old Chancellor, Lord Selborne, 
and his Attorney-General, with his Home Rule policy. Lord 
James won a high place in public esteem by declining an office 
which, according to usage, was offered to him, after it was 
evident that Lord Selborne would not become Chancellor 
again. 

Sir Farrer Herschell accepted it, without anyone suggesting, 
either openly or secretly, that ‘* ambition had been made of 
sterner stuff.’ 

Nor could it be said that Mr. Gladstone had been driven 
by political exigencies to appoint a Chancellor of less profes- 
sional reputation than those who are usually appointed to that 
office. The Law Times expressed the opinion of the profession 
when it said that had the profession been called upon to nomi- 
nate the Lord Chancellor, they would, it believed, have unani- 
mously selected Sir Farrer Herschell, who, in the courts, had 
attained a high reputation for sound judgment and accurate 
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legal knowledge, and in the House of Commons had proved 
himself a wise counselor and able debater. To this eulogy of 
a legal editer of conservative politics may be added that of 
Lord Esher, the present Master of the Rolls, also of conserva- 
tive politics, who spoke of Lord Herschell from the Bench, on 
an occasion when an opinion of the latter was before the court, 
as one of the most accomplished lawyers England has produced. 
Two of the most learned common law lawyers (Lord Blackburn 
and Lord Bramwell), were in the House of Lords when Lord 
Herschell first presided over it, and the pick of the professions 
of Scotland, Ireland and England sat there and in the Judicial 
Committee of the Privy Council; but Lord Herschell has never 
suffered by comparison with any of them; and at present his 
influence there, to put it certainly without exaggeration, is 
second to none. His Chancellorships have been noticeable for 
the speedy dispatch of business, without the accumulation of 
arrears. His coat of arms (two stags, with the motto ‘ cele- 
riter’’) is wittily expressive both of the rapidity of his mental 
operations, and of the course of events which have placed him 
in his present position. Symbolism always breaks down some- 
where or other, and the stags simply make themselves ridiculous 
if they suppose they represent anything applicable to Lord 
Herschell, beyond what is implied by *< celeriter.”’ 

He knows nothing of irresolution, hesitancy, or timorousness ; 
for he is everything that is practical, resolute, and decided. 

If we miss something of the almost excessive suavity and 
urbanity that were so noticeable in the late Lord Coleridge and 
Lord Bowen, yet Lord Herschell has the easy, agreeable man- 
ners of one who has been in and of the world, and has had to 
fight it, but who, not having found the contest too hard, is 
therefore tolerant and gracious to his old enemy. The Jewish 
temperament, or at least such as it is to be observed in persons 
connected with high class Jews in London, is apparent in this: 
Lord Herschell, like the late Sir George Jessel, is of that band 
of University College students whose early years were passed 
whilst the theological tests at Cambridge and Oxford prevented 
the unorthodox from obtaining there the advantages and dis- 
advantages of an education which stamps a kind of hall 
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mark on men who have undergone the process, just as the great 
London school, or the conditions which made it the training 
place of students with Jewish connections, did on the latter. 
Their views on most questions are of an easy kind; they are 
pleasantly free from affectations, and pomposities; they are 
critical, and calm, but also industrious, tenacious, and combat- 
ive, and quickly resolved to claim and hold their own place, 
which they are determined shall be no small one, in the society 
of which they are members. Yet Lord Herschell has been as 
radical as it was fitting to be. If not the original author of 
schemes for the compulsory registration of land titles, his 
project is the one about which solicitors, who are chiefly inter- 
ested in conveyancing, have grown most uncomfortable; but 
then Lord Halsbury, and the House of Lords, have adopted it, 
and it cannot, therefore, be considered revolutionary. He 
would abolish primogeniture, and assimilate the rules of real 
and personal property; but all this is only the shadow of what 
such things once were: His most destructive feat, perhaps, is 
that, as chairman of the commission which sat on the Metro- 
politan Board of Works, he gave the final blow to that now 
defunct body, and thus helped to prepare the way for the 
present London County Council. 

This body, whilst holding other principles outrageous to the 
‘‘city ’’ plutocracy, clings especially to the detested principle of 
‘* betterment,’’ and has Lord Herschell’s authority for holding 
it to be just to set off the benefits accruing to landholders 
from public improvements, against the compensation they 
receive for disturbance. The County Council would have made 
Lord Herschell an alderman, but he had to decline the honor. 
Another commission, of which Lord Herschell was chairman, 
and which it may be of some interest to American readers to 
mention, was the Indian Currency Commission, which did not 
recommend the adoption in India of the silver standard. Lord 
Herschell’s University has conferred upon him the highest office 
in its gift. He is Chancellor of London University. Other 
honors, such as his Knighthood of the Bath, are not sufficiently 
characteristic to be worthy of especial mention. 
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Mr. Justice 


Mr. Richard Henn Collins, Q. C., became a judge of the High . 
Court of Justice, in 1891, when he was forty-nine years old, at 
precisely the same age, therefore, at which Lord Herschell was 
made Lord Chancellor. 

His official title is used at the head of this notice, but he is, 
as all judges are, a Knight Bachelor, and is, therefore, Sir 
Richard Henn Collins in society; although on the Bench, in 
accordance with custom, he is ‘*My Lord; ’’ a mixture which 
must strike unaccustomed ears as being a bit of a jumble. In 
Scotland, James VI. (our James I.) said he made the ‘* carles,”’ 
(meaning his judges) lords; but he did not make the ‘ car- 
lines,’ (meaning their wives) ladies; but in England our judges’ 
wives are ** real ladies,’’ and are addressed as Lady So-and-So. 
Mr. Justice Collins derives his unusual Christian name of 
Henn ”’ from an uncle who was a Q. C., of the Irish bar. His 
father, also, was an Irish Q. C.; and both father and uncle were 
notable men there, at the time when O’Connor was at the 
height of his fame, as lawyer and politician. 

His father was noted as one of the most skillful of nisi prius 
advocates, and extremely learned in all the technicalities of the 
old system of pleading which was then common to the two coun- 
tries of England and Ireland. He had a very extensive practice, 
and was so extremely industrious, and devoted to it, that one of 
those apocryphal stories which had been fathered on many indi- 
viduals of like habits, has been told of him, and goes thus: That 
on his wedding day he took with him to his carriage a book of 
practice in order to consult it on his way tothe church. As 
devoted to things legal as old Alan Fairford, the Edinburgh 
lawyer of Scott’s ‘* Redgauntlet,’’ the Irish Q. C. would have 
been as proud of the reputation his son has obtained, as a learned 
and able lawyer, as the Scotsman was when the newly-fledged 
advocate made his first forensic appearance in the famous case 
of Poor Peter Peebles v. Plainstanes. Mr. Justice Collins’ rep- 
utation is mostly founded on his professional position, though 
he has obtained some notice as an amateur in scholarship, espe- 
cially in Greek and the vexed question of its pronunciation; and 


492 


THE VENEZUELA BOUNDARY ARBITRATION. 493 


the ground on which the Turks and Greeks are now fighting is 
as familiar to him as the suburbs of London — probably more 
80. 

His purely professional reputation could hardly be higher. 
Appeals from his decisions are not enterprises lightly under- 
taken; for his knowledge is not greater than his care, patience, 
and zeal in investigating every case brought before him. The 
man of ‘*legal mind’’ is not necessarily one whose decisions 
can always be treated as products of pure analysis. There are 
judges whose temperament interferes with their reasoning. 
They are scientific so long as some prejudice or vanity, or dis- 
like, or caprice, or perhaps a lazy fit, does not interfere with 
their mental processes. When it does they are no longer 
‘‘ safe; ’’ they are the judges who multiply the number of un- 
necessary appeals, not through stupidity, but carelessness. No 
judge ever sat on the bench freer from these moral, or physical 
defects, whichever they may be, than Mr. Justice Collins. His 
fairness, courtesy, and painstaking, are always spoken of with 
unbounded admiration; and a decision of his is as likely to be 
absolutely right as any conclusion of a man of flesh and blood 
can be. In speaking of Lord Herschell it was observed that he 
belonged to what may be called the Jewish group of notable 
lawyers at the English bar. There is an equally noticeable 
group of Irishmen, as strongly marked by ability, and distinc- 
tive mental and physical characteristics. They come mostly 
from Ulster; they are a strong, muscular, long-legged, high 
cheek-boned, hard-headed, determined and fighting set, with a 
dry, incisive, sarcastic humor; all of which forms an admirable 
equipment for carrying on the war for money and honors with 
the native-born Englishmen, whose territories they ruthlessly 
invade. Joined with the purely Scottish tribes, they keep up a 
constant raid, which no international law can stop. Lord Morris 
(the Irish landlord in the House of Lords), pointed out some 
time ago that in this court there was only one Englishman 
amongst about half a dozen Irish and Scotsmen. Mr. Justice 
Collins belongs to this Irish set, of which the other most dis- 
tinguished members are Lord Russell, Mr. Justice Matthews 
(who may be classed with Collins for legal reputation, but who 
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has a fame for Irish wit and humor to which the latter can lay 
no claim), and Mr. Justice Day, another man noted for his 
saturnine humor. These three are also Roman Catholics; Mr. 
Justice Collins being in the opposite camp. As an advocate he 
ranks below all three; meaning by advocate the possessor of 
eloquence, and a certain glow of temperament which brings the 
art of advocacy within the limits of histrionics. But his reputa- 
tion is greater than any of the others in the debates of pure 
questions of law. In this class of cases his practice has been 
very large, and no counsel at the common law bar was ever so 
frequently taken before the Chancery Division, where law as- 
sumes its most formal shape. A life spent mostly within these 
bounds does not present much variety of incident. Mr. Justice 
Collins has few of the qualities of the popular politician, and 
he has never been in Parliament, though he tried once, but was 
defeated. He is not conceivable on a party platform, as a mere 
party man. Lord Halsbury has been often reproved for allow- 
ing too much weight to political considerations (and also per- 
sonal, it may be added), in his judicial appointments; but when 
he put Mr. Justice Collins on the bench, the most inveterate 
party man did not find fault with him. Perhaps this is a point 
not without importance in considering the qualifications of the 
two British arbitrators in the Venezuelan dispute. National 
bias may be difficult to get rid of in such matters, and as British 
arbitrators must be appointed, nobody can be blamed for that, 
not even for not appointing Sir Edward Clarke, who so far 
divested himself of national prejudice that he, though an ex- 
Conservative law officer, publicly supported the contentions of 
the Venezuelans. But as to bias in favoring a particular govern- 
ment, when that government has appointed one man who is a 
noted opponent, and the other a man who has never given him- 
self any trouble for it, and never obtained any reward as a 
supporter of it, the appointments are as unexceptionable on 
this ground as can well be. 

As to the question of ability, that is a matter which only 
concerns the party who appoints, and with that Great Britain 
has no reason to be dissatisfied. Whilst he has been confined 
within the narrow bounds of the various English practice, even 
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as an advocate Mr. Justice Collins was never, except in two 
cases, brought prominently into public notice; and though those 
raised no great constitutional questions, at least State constitu- 
tional questions, they were of considerable importance to British 
citizens. The first involved their right to earn their livelihood 
by keeping what we call a public house, and Americans a saloon, 
after they have once started them, unless the magistrates, 
assuming the right of withholding the license at discretion, can 
adduce some distinct and sufficient legal reason against their 
continuing open. This was the case of Tharpe v. Wakefield, 
which was carried to the House of Lords by the brewing interest, 
which Mr. Collins represented. His clients were, however, 
defeated, amidst the jubilation of the local optionists or 
vetoists. 

The other was a case which approached surprisingly near to a 
constitutional question. Can a man lock his wife up, in order 
to secure to himself the pleasures of her society? If he can, 
what becomes of the rights of women; what becomes of the 
right to the franchise which they claim; and is not the question 
of the extension of the franchise, a high constitutional question? 
If he is not to be allowed to do so, what becomes of the rights 
of man? Mr. Jackson, of Clitheroe, in Lancashire, and his wife, 
at any rate were: for a long time, while the case went from one 
court to another, as much talked about as Pym or Hampden, 
and the ship’s-money affair. Mr. Jackson had obtained a decree 
for restitution of conjugal rights, which the lady would not 
obey; and since the law could not imprison her for disobedience, 
Mr. Jackson resolved to try a little imprisonment on his own 
responsibility. He seized her, on a Sunday morning as she was 
coming out of church, carried her off in a carriage, and locked 
her up in his own house. Mr. Collins appeared for him, on the 
writ of habeas corpus, and tried to persuade the judges that the 
law, according to certain old authorities, allowed a man to 
imprison his wife, and beat her ‘* with a light switch.’’ But 
the court at last told him, and the rest of the listening world, that 
‘*such quaint and absurd dicta as are to be found in the books, 
as to the right of a husband over his wife, in respect to personal 
chastisement, are not now to be cited as law, in this or any 
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civilized country.’’ So Mr. Collins lost his case, and Jackson 
and Wife is one of the charters of British feminine freedom. 
There were not wanting certain of the baser sort who pro- 
claimed it to be the death-blow to manly liberty, and darkly 
hinted that if the judges had been bachelors the result would 
have been different. The case formed a landmark in Mr. Col- 
lins’ career too, for it was his last before going on the Bench. 
If he lost it, and Tharpe v. Wakefield, about the same time, he 
had a good many successes to the good in his record, and he 
began a new series as a judge. 


Mr. Justice BREWER. 


David Josiah Brewer, President Cleveland’s nominee, though 
lineally descended, on the maternal side, from one of the very 
few ‘‘ royal families’? in the United States, and though in- 
tensely American in every fiber of his nature, was actually born 
at Smyrna, Asia Minor, June 20, 1837, his parents being at that 
time missionaries to the Levant. 

His father, Reverend Josiah Brewer, was a born altruist, 
whose exemplary life was wholly devoted to the good of his 
fellow-men. Indeed, whatever of the altruistic spirit is now 
possessed by Justice Brewer (as shown, for example, by his life- 
long devotion to the cause of popular education ), he claims ‘* by 
descent’’ rather than ‘* by purchase.’”’ His mother was born 
Emilia Field, a daughter of one of our most deservedly con- 
spicuous American families. 

The venerable senior justice, Stephen J. Field, almost the only 
surviving appointee of President Lincoln, is Justice Brewer's 
maternal uncle. Cyrus W. Field, who laid the first Atlantic 
cable, was another. David Dudley Field, the father of our * re- 
formed judicial procedure,’’ and its life-long advocate, was 
another. Henry M. Field, among the ablest and most con- 
spicuous of American journalists, was still another. 

Young Brewer, while yet an infant, was brought to this coun- 
try, by his missionary parents. His early education was ac- 
quired in the common schools of Connecticut, a State which 
enjoys the peculiar distinction of having had no written constitu- 
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tion prior to 1818, and of having gotten along very well, indeed, 
without one, for some forty years — insomuch that, during that 
interval, she, proporti»nally, banked more money, built more 
churches, endowed more colleges, maintained more and better 
common schools, published more books, circulated more news- 
papers, and (keeping back no part of the truth ), exported more 
wooden nutmegs, than any other member of the sisterhood of 
States. In 1856, young Brewer graduated, with high honors, 
from Yale, along with Henry B. Brown (now Mr. Justice 
Brown), and Chauncey M. Depew, now of the Vanderbilt rail- 
way systems. After graduating, young Brewer passed a year in 
the office of his uncle, David Dudley Field, then a trusted leader 
of the American bar. In 1858, he graduated from the Albany 
Law School. In June, 1859, he settled at Leavenworth, Kansas ; 
and the blood of the hold, aggressive, energetic Fields began to 
tell. The following chronological summary indicates his steady, 
sturdy growth in public favor, and how, again and again, the 
sovereign people have said to him, ‘* Come up higher : —’’ 

In 1861, he was appointed United States Commissioner; in 
1862 elected Judge of Probate; in 1864 elected District Judge; 
in 1865 elected Superintendent of Public Schools ; in 1868 elected 
President of the State Teachers Association; in 1870 elected 
Judge of the Supreme Court of Kansas; in 1876, and again in 
1882, re-elected ; in 1884, appointed United States Circuit Judge. 
The death of Justice Stanley Matthews, which occurred eighteen 
days after the inauguration of President Harison, created a 
vacancy, which it became the duty of the latter to fill. 

Judge Brewer’s friends (and their name was legion), were 
prompt in presenting and active in pushing his claims; pointing 
with local yet laudable pride to the fact that he had never been 
defeated at the polls, and that the people among whom his life 
had been passed, those who actually knew him best, had never 
missed an opportunity to promote him. 

Curiously enough, however, at this particular juncture, the 
Field blood appears to have stagnated, while that of the quondam 
missionary asserted itself vigorously: Brewer himself declined 
to move at all in the matter. To all the importunities of his 
supporters, the son of the whilom missionary persisted in saying, 
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**The office was not one to be contested — being too high and 
sacred.”’ And in this unworldly policy he persisted more 
stubbornly than ever, when it transpired that the name of his 
classmate, Henry B. Brown, had been likewise submitted to 
President Harrison. But without any effort in his own behalf, 
and while steadily pursuing the even tenor of his way as a 
Federal circuit judge, he was duly nominated and confirmed. 
His commission, as an Associate Justice of the Supreme Court 
of the United States, bears the date of January 6, 1890; and 
the writer of this paragraph deems it not too much to say that, 
in all the long and bright array of men who have adorned that 
position, none ever came to it with cleaner hands than those of 
David J. Brewer. Meanwhile, October 14, 1890, Justice Samuel 
F. Miller, of almost sacred memory, passed from his labors to 
his reward. December 29, 1890, President Harrison duly com- 
missioned, as Justice Miller’s successor, Henry Billings Brown. 
And thus it came to pass, that two young men who, when Yale’s 
commencement exercises closed in June, 1856, parted, as college 
classmates and warm personal friends so often part, met again, 
beneath the dome of the Capitol, at the close of the year 1890, to 
serve thenceforth as co-ordinate and equal factors in the admin- 
istration of justice, within and throughout the United States. 
Extended comment on the career of Justice Brewer is uncalled 
for; to recapitulate his work would be to reproduce a very con- 
siderable portion of the juridical history of the Mississippi valley, 
for one-third of a century past. We venture the prediction 
that when the international tribunal shall have closed its labors, 
and the result is promulgated, Justice Brewer will be known and 
esteemed abroad, as he has always been at home. 


Mr. Curer Justice 


Melville Weston Fuller, Venezuela’s nominee, stands at the 
head of the judicial hierarchy in the United States. The sov- 
ereign people of this country have a multitude of public serv- 
ants, of whom only the merest handful are ‘‘ tenants for life.’’ 
From among the latter, our people have singled out, and have 
enshrined within their heart of hearts, one, upon whom they 
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have bestowed the proudest title in their gift, that of ‘* Mr. 
Chief Justice.’”” The man thus segregated from his fellow- 
servants, and thus designated, is the most peculiar, and, to some 
extent, the most important factor in our scheme of popular self- 
government. Connected with and surrounding him are sundry 
traditions which may perhaps interest transatlantic readers. 
Whatever political issues may divide and convulse our people; 
whatever political organizations may rise, flourish and fade; 
whatever Presidents, Cabinets, and Senates may come, and may 
go,— Mr. Chief Justice remains. The man who, as President, 
elevated Brewer and Brown to the Bench, has ceased to bea 
direct power in the State, even though, as plain Ben. Harrison, 
he remains a mighty power at the bar. The man who, as 
President, called Melville Weston Fuller from comparative 
obscurity, has also ceased to be a power in the State, has 
resumed his old place in the ranks; and no politician is so poor 
as todo him reverence. The exclusive prerogatives of Mr. Chief 
Justice are only three in number. 

He, only, can ‘‘ swear in ’’ the President; he, only, can pro- 
nounce judgment of impeachment against the President; he, 
only, controls the division of labor, as between himself and the 
associate justices. Our people are prepared to insist, with 
stubborn loyalty, on the inviolability and sanctity of these 
prerogatives, more especially the first and second. 

To illustrate: When, after a lingering illness, President Gar- 
field died unexpectedly; Vice-President Arthur, who happened 
to be in New York at the time, was first sworn in before some 
local judge. The public pulse at once quickened, feverishly. 
The ‘* plain, common people,’’ as they were so often called by 
Abraham Lincoln, discerned, or fancied they could discern, a 
‘* flaw in Arthur’s title;’’ he was running counter to one of 
their cherished traditions; they could discern nothing which 
impressed them as being ‘livery of seizin:’’ Arthur had not 
attorned to Mr. Chief Justice. Recognizing and responding to 
this feeling of popular uneasiness, General Arthur, shrewd 
politician that he was, lost no time in ‘* swearing in,’’ before 
Chief Justice Waite. 

It is not enough that Major McKinley, or any other good man, 
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has received an overwhelming majority at the polls; not enough 
that he has carried the Electoral College; he must attorn to Mr. 
Chief Justice. 

When once a successful candidate has done that, the aver- 
age citizen feels bound to salute him as ‘* Mr. President,’’ and 
assumes the right to importune him for a place. From noon 
until 4 p. m., on each juridical day during the term, Mr. Chief 
Justice is to be seen in his place, at the center of the semi- 
cireular bench, wearing his official robes. 

There, and then, he is the very embodiment of judicial dignity 
and power. 

There, and then, he represents the ‘‘ law of the land,”’ in all 
its majesty, and in all its supremacy, Our people have an idea 
that the judicial authority ‘‘ extends to all cases, at law, and in 
equity ;’’ that it attaches to the unborn living child, and to the 
dead, unburied corpse; that it sentinels every hearthstone, with 
a sense of overshadowing security and peace; that its operation 
can nowhere be arrested, nor suspended, for even the slightest 
moment of time; and that its last outward visible sign is Mr. 
Chief Justice. Upon him our people look, even as they look 
upon the Stars and Stripes, with a feeling of veneration and 
love that is far beyond human expression. In every heart 
that is thoroughly loyal to the American flag there is one par- 
ticular niche absolutely sacred to Mr. Chief Justice, and to him 
alone. 

Such is the very peculiar factor which we, as a people, con- 
tribute toward a just solution of this international problem. 
When at 4 p. m. court adjourns, and the Chief Justice, as he 
often does, walks briskly along Louisiana avenue, passing 
Judiciary Square, and turning into Pennsylvania avenue, at the 
Franklin statue, he is merely an affable, courteous, cultured 
gentleman. The irrepressible small boy, utterly devoid of rev- 
erence for earthly dignitaries, does not hesitate to accost him, 
and try to sell him an evening paper. A glance at his pictured 
features, will show the foreign reader why it is that all children 
love Mr. Chief Justice; why it is that, wherever he goes, children 
turn to him, just as children always turned instinctively to the 
rugged but kindly face of Abraham Lincoln. Among our citi- 
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zens, the feeling is deep and abiding that neither Jefferson in 
his day and generation, nor Lincoln in his, was closer to the 
popular heart, more in touch with the plain, common people. 
They love and venerate the present Chief Justice for his own 
sake, and because he understands them, and is keenly alive to 
all their political and social needs. 

The subject of this imperfect sketch is the eighth Chief Justice 
of the United States ; and the feeling is wide, and steadily wid- 
ening, that the great office was never in abler, cleaner, safer 
hands. Of the eight men who have been called to that exalted 
position, six had had a long and varied experience in public life, 
and five of them were taken from the Atlantic seaboard. The 
first four incumbents had all been prominent throughout the 
Revolutionary struggle. Ellsworth and Jay had served in 
Congress, and the latter had negotiated the Treaty of Peace 
with Great Britain. Marshall had been prominent in the Conti- 
nental Army, in the Legislature of Virginia and in Congress. 
In 1836, when it became necessary for President Jackson to 
nominate the fifth Chief Justice, he named his Secretary of the 
Treasury, Roger Brooke Taney, of Maryland. In 1864 it became 
the duty of President Lincoln to nominate the sixth Chief Jus- 
tice; he also named his Secretary of the Treasury, Salmon 
Portland Chase, of Ohio, who was the first incumbent to be taken 
from west of the Alleghenies. In 1874, during President 
Grant’s second term, it became his duty to nominate the seventh 
incumbent. He first tendered the place to his political and per- 
sonal friend, Senator Conkling, who declined absolutely. What- 
ever may have been his political vices or virtues, Roscoe Conk- 
ling has gone upon record as being the only man to decline the 
chief justiceship, when tendered under circumstances which 
made nomination equivalent to actual confirmation. Failing to 
induce his particular favorite to accept, Grant then broke away 
from all precedent, by nominating a man whose only experience 
in public life had been a brief membership in a convention called 
to revise the constitution of his own State. Many persons now 
believe that, in thus ignoring precedent, Grant builded better 
than he knew. Democratic lawyers, of commanding ability, 
have been heard to declare that Grant atoned for many political 
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blunders, when he nominated as seventh Chief Justice, Morrison 
R. Waite, of Ohio, at whose hands the more obnoxious doctrines 
of the Dartmouth College case met their Waterloo, if not their 
Appomatox. When, in 1888, it devolved on President Cleve- 
land to nominate the eighth Chief Justice, he followed the 
example set by Grant, ignoring that of all former Presidents. 
Passing by all Cabinet ministers, skilled diplomatists, and expe- 
rienced legislators, he selected a man pre-eminent at the bar 
before which he had practiced for more than thirty years, but 
otherwise wholly unknown to fame; 'a man whose public career 
was measured by a single term in the legislature of Illinois, and 
one term, also, in a constitutional convention of that State; 
aman as utterly unknown to the great body of our people, as 
Abraham Lincoln was when nominated. 

Our present Chief Justice comes from very near the center of 
population. His biography, like the man himself, is extremely 
modest, unaffected, plain and simple. It may be summarized 
thus: He comes, on both sides, from the best blood of New En- 
gland. The first pastor of the first church at Roxbury, Massa- 
chusetts, was Reverend Thomas Weld, an Englishman, a graduate 
of Cambridge, and an earnest coworker with Eliot, the Apostle. 
Far and wide, among the Indians of the Atlantic slope, Eliot 
was known as ** the Teacher,’’ and Weld as ‘‘ the Preacher.’’ 

The latter is a remote ancestor of our Chief Justice. Henry 
Weld Fuller, paternal grandfather or our Chief Justice, was a 
classmate of Daniel Webster; at the time of his death he was 
Judge of Probate of Kennebec County, Maine. His son, Fred- 
erick Augustus Fuller, graduated from Harvard Law School and 
subsequently intermarried with Katherine Weston, a daughter 
of Chief Justice Weston, of Maine. From that intermarriage 
was born, at Augusta, Maine, February 11, 1833, the subject of 
this sketch. At the age of twenty years, young Fuller grad- 
uated from Bowdoin, and entered the law office of his maternal 
uncle, George M. Weston, at Bangor, Maine, and also took the 
course of lectures at Harvard Law School. In 1855 he formed 
a law partnership with his paternal uncle, Benjamin A. G. 
Fuller, at Augusta, Maine, and about the same time became 
editor of a leading Democratic journal, The Age. In 1856 he 
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was made City Solicitor and President of the Common Council, 
but resigned both, during that year, and settled in Chicago. 

In his new location he devoted himself closely to his profes- 
sion, never stepping aside, with the single exception above noted, 
for thirty-two years. He soon reached the very front rank, 
and kept it until he quitted it for the Chief Justiceship. His 
first appearance in the court over which he now presides was in 
the case of Dows v. Chicago.’ His first argument before that 
court was in Bank v. Campbell.? The first case heard by 
Chief Justice Waite, Tappan v. Bank,’ was argued by Counsellor 
Fuller. His last appearance at the bar was in Railroad Com- 
pany v. Keokuk Bridge Company,‘ where he was associated 
with the venerable Lyman Trumbull. 

As a matter of fact, this case was not decided until after 
Counsellor Fuller had been made Chief Justice. In December, 
1889, he addressed both Houses of Congress, by their special 
invitation, at the Centennial of President Washington’s 
inauguration.® 

Such is the unpretending story of a man who, devoting him- 
self exclusively to the practice of the law, keeping aloof from 
partisan politics, has been called to the highest office in the gift 
of the American people, and who is now, by the voluntary 
election of the Republic of Venezuela, an arbitrator of the long- 
standing boundary dispute between her and Great Britain. 


Grorce C. Worts. 
Sr. Louis. 


Gerorce H. Knorr. 
MIDDLE TEMPLE, LONDON. 
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CITIZENSHIP IN ITS INTERNATIONAL RELATION, 


Citizens may be either native born or naturalized ; and citi- 
zenship is a matter which every State — a political community — 
regulates for itself as an incident of its sovereignty. 

It is obvious from the nature of allegiance that an individual 
can maintain the relation to but one State at a time; but the 
principle of one exclusive citizenship has not yet obtained any 
general recognition. 

As long as some States impose citizenship upon all persons 
born within their territory ; others upon all children born to 
citizen fathers; others upon ali children born to fathers domi- 
ciled within the territory; others upon all persons who acquire 
domicile within their territory ; and yet others upon two or more 
of these various classes at the same time,—so long cases of 
dual citizenship will arise. Most modern States determine the 
nationality of a child by one of two rules, either (1) By the 
nationality of its parents; or (2) By the place of its birth. 

Until the close of the last century the first criterion prevailed. 
By reason of the greater and more frequent movement of indi- 
viduals from one State to another, the second has now acquired 
great prevalence. The United States claim all persons born 
within their territory as native born citizens, whatever may have 
been the nationality of their parents. There are, however, 
exceptions to this rule, resulting from the requirement of per- 
sonal subjection to the * jurisdiction thereof ’’ — (of the United 
States). This excludes Indians, the children of foreign diplo- 
matic representatives born within the limits of the United States, 
and the children of persons passing through or temporarily 
residing in this country who have not been naturalized, and who 
claim to owe no allegiance to the government of the United 
States, and take their children with them when they leave the 
country. None of these are subject to the ‘jurisdiction 
thereof ’’ under the principles either of the common law or of 
international law. Moreover, the United States have not 


CITIZENSHIP IN ITS INTERNATIONAL RELATION. 505 


adopted the test of nationality by the nationality of the parents 
without important modifications. For by the statute of 1855 
all persons born abroad, whose fathers were at the time citizens 
of the United States, are deemed citizens; but citizenship thus 
acquired can not descend to persons whose fathers never 
resided in the United States. In reality, therefore, the United 
States have adopted neither the test by place of birth, nor that 
by the nationality of the parent, without important qualifica- 
tions. 

Citizenship by birth or nativity, however, as an international 
rule, adheres through life, unless terminated by expatriation or 
by process of law. This citizenship is always presumed to 
establish the nationality of an individual, and if drawn in ques- 
tion, it is incumbent upon him to prove any subsequent change 
of allegiance. Under the same rule, it may be added, that the 
citizenship of a dependent person is held to be that of his princi- 
pal or superior. Hence the citizenship of a child, if legitimate, 
is that of the father; if illegitimate, that of the mother; of a 
ward, that of the guardian; and of a wife, that of her husband. 
The nationality of a married woman, however, is a question of 
some uncertainty. In the United States the rule of the com- 
mon law still obtains; and, if a native woman marries an alien, 
she retains her original nationality. She may acquire her hus- 
band’s nationality, but does not thereby lose her own; if, how- 
ever, a foreign woman marries a citizen of the United States, 
she thereby becomes a citizen. In all other countries, except 
where the English common law prevails, the nationality of a 
woman, on marriage, merges in that of her husband. 

The whole tendency of modern thought is to demand that 
every person who is a member of a particular national society 
shall also be a member of the State in which that society finds 
its political organization. Family domicile is the factor of prime 
importance; and it is the great defect of the jus sanguinis that 
it wholly ignores the factor. The jus sanguinis tends, as Lord 
Bacon prophetically declared, ‘‘ to establish and maintain whole 
tribes of aliens within the territory of each State.’ Questions 
such as those of minority, legitimacy, lunacy, the validity of 
marriage, and the legal capacity of a married woman, are 
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determined by the law of domicile. The prevailing principle of 
private international law is, that the jural capacity of a person is 
determined by the law of his domicile. Though a different rule 
is observed in some States, which subject a resident foreigner to 
the law of the State to which he owes allegiance. It is claimed 
in behalf of this rule that allegiance is always capable of exact 
determination, while domicile, being partly a question of intent, 
is not. 

There are several important exceptions to the rule that the lex 
domicilit is to determine in regard to the personal s¢atus and jural 
capacity. These exceptions arise from the unwillingness of 
nations to allow the enforcement within their borders of laws 
which are opposed to their political systems, to their principles of 
morality, or to their doctrine of human rights. 

Domicile is defined in the civil law as ** the place where a man 
sets his hearthstone and keeps the bulk of his property, where 
he intends to remain, from which, if he departs, he is said to be 
on a journey; where, if he returns, his journeying ends,” 
Story, finding fault with Vattel’s definition of domicile as the 
habitation fixed in any place, with the intention of always stay- 
ing there, says: ‘*‘ It would be more correct to say that that 
place is properly the domicile of a person in which his habitation 
is fixed without any present intention of removing therefrom.” 
It is often a very difficult matter to decide the question of dom- 
icile, and only a few practical rules can be laid down for 
determining this point,— some of the more important of which 
are the following :— 

1, A person who is under the power of another is considered 
to have the domicile of the principal party, e. g., a child that of 
the father; a wife that of the husband. 

2. There is a presumption in favor of the native country, 
when the question lies between that and another domicile; and 
in favor of the place where one lives rather than in favor of his 
place of business. 

3. Free choice is necessary; hence constrained residence is no 
domicile. 

4. A floating purpose to leave the soil at some future period 
does not prevent domicil from being acquired. 
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Citizenship and domicile must not be confused. The terms 
are not synonymous. The citizen is a creature of the munic- 
ipal law — the law of the State in contradistinction to interna- 
tional law — with which other States ordinarily have no concern. 
The fact of domicile determines the status of an individual from 
the standpoint of international law, and has no necessary con- 
nection with citizenship. For all commercial purposes, and 
generally for the jural capacity, the domicile of the party, with- 
out reference to the place of birth, becomes the test of national 
character. This has been repeatedly and explicitly admitted 
in the courts; and still it is a question involving much discussion 
and difficulty, especially in case of hostilities, due to the com- 
plicated character of commercial transactions, what state of facts 
constitute a residence, so as to change or fix the commercial and 
jural character of the party. 

It is a well-defined principle that in every State a resident 
alien must fully obey the laws, whether of a temporary or of a 
permanent nature. Several States may arrange by treaty to 
secure for their citizens special privileges as to domicile in each 
other’s territories, or may obtain for them special exemptions 
from the operation of certain municipal laws. 

Again, a national character acquired by residence may be 
thrown off at pleasure by a return to the native country — it is 
an adventitious character and ceases by non-residence, or when 
the party puts himself in motion bona fide to quit the country 
sine conimo revertendi. 

In the case of persons who are declared by the laws of the 
United States to be citizens of the United States, and who, by 
the laws of some other country, are also held to allegiance in 
that country, being persons born out of the limits and jurisdic- 
tion of the United States, but whose fathers were at the time 
of their birth citizens of the United States, it has been held by 
Attorney-General Hoar, that it is not competent for the 
United States to interfere with the rights of a foreign nation to 
the government and control of persons claimed to be its sub- 
jects, so long as they are resident in such foreign country. 

According to some authorities, a man can have more than one 
domicile; for example, if he have establishments of equal impor- 
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tance in two places between which he divides his time; or he may 
have no domicile at all. This latter position is denied by others, 
on the ground that a former domicile must remain until a new 
one is acquired. A man may change his domicile from one coun- 
try to another, and may hold property in both; he may, in a 
third, execute a contract to be fulfilled in a fourth; he may 
inherit from relations in another, and have heirs still in another. 
The laws of these countries and their modes of judicial proced- 
ures may differ widely. What law then shall rule where diverse 
laws come into conflict? A simple rule would seem to apply the 
law of the place of the court (lex loci fori, or lex fori alone) to 
all jural relations coming before it. But modern legislation and 
court-practice do not aim to uphold local sovereignty and juris- 
diction, deciding without respect to territorial limits, according 
to the inner nature and needs of each jural relation. However, 
in the principles of the family domicile, it may be said, will be 
found, perhaps, the germ of the general law as to citizenship 
for the future. 

A naturalized citizen is one who has relinquished his citizen- 
ship of nativity and has acquired a new allegiance in a State 
other than that of his birth. Naturalization treaties negotiated 
between the States differ in their provisions as to the period of 
residence essential to naturalization ; as to liability, on returning 
to the native country, to trial for actions punishable by the laws 
of the native State, committed prior to emigration; and as to 
the period of residence after returning to the native country 
which will raise presumption of acquired citizenship. 

By act of Congress, in 1868, the United States declared that 
‘all naturalized citizens of the United States while in foreign 
countries are entitled to and shall receive from this government 
the same protection of person and property which is accorded to 
native born citizens.’’ But an act of Congress cannot alter the 
law of nations; and that a change of allegiance does not extin- 
guish obligations and penalties that were incurred before emi- 
gration, is a principle generally conceded by treaties on that 
subject. 

A naturalized citizen while within the territorial limits of the 
United States, is entitled to all the privileges and immunities of 
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a native born citizen, and is eligible to every office of honor or 
profit with the single exception of the presidency. 

But it cannot be said that he has all the rights of a native 
born citizen outside the territorial limits of the United States. 
For naturalization cannot absolve him from any legal obliga- 
tions due to his former sovereignty at the time of his emigra- 
tion; and he is liable to be held to the performance of such 
obligations should he return within a certain, time to the 
jurisdiction of his native State. 

The foundation upon which some of the European governments 
base their unwillingness to recognize the efficacy of naturaliza- 
tion laws, in protecting their subjects, when naturalized as 
citizens of other countries, from the operation of a military 
conscription on revisiting their native land, is that allegiance 
belongs to political and sovereign, rather than to civil or dele- 
gated jurisdiction, and therefore it is to be regarded as an indi- 
vidual and filial, and not as an official, tie. Indeed up to 1868, 
whether the former nationality of a naturalized citizen of the 
United States reverted on return to his native country was an 
open question. In modern international practice, the State does 
not undertake to protect the individual against the territorial 
law of another country while within its jurisdiction. This 
principle is recognized in our diplomacy by specific consular 
regulations; and the attempts of the United States (since 1859) 
to protect naturalized citizens against their original States have 
been successful only in so far as foreign States have recognized, 
by law or treaty, the right of expatriation. 

Expatriation is, in strictness, an essential incident of the 
naturalization process. It is the process by which an individual 
terminates his allegiance to a particular State. According to 
the earliest law of the Aryan races the individual had no legal 
standing and was the subject of no rights, unless he happened 
te be the head of a family. Under the ancient doctrine, all that 
the individual was, he was as a member of a State — and the 
State was everything and the individual nothing. Plato insists 
that men are to be considered not as men, but as elements of 
the State. This dogma, is some form or other was recognized 
as a canon of government through all subsequent ages until 
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supplanted by the doctrines of the Christian Church. Under 
the Roman Civil Law, the citizen was but an integral part of 
the State; under the feudal system, he was the subject of the 
sovereign, who was master of the soil. The American common- 
wealth occupies a unique position before the world, in that it 
places the citizen before the State in the genesis of modern 
political society; each individual standing before the law the 
independent possessor of his own rights, except when tender 
age or mental imbecility require him, for his own good, to be 
placed under tutelage. Under the system of the United States 
the citizen’s duties to the State are marked and defined, but he 
has the right to determine for himself who shall be the sovereign 
and in whose service these duties shall be performed. With the 
United States allegiance is solely political, and consequently 
voluntary. It is individual and not official. The citizen may 
remove it at any time. It belongs to political or primary juris- 
diction rather than to civil or derivative jurisdiction. Hence, 
under the constitution, Congress alone is empowered to make 
uniform naturalization laws. 

The act of July, 1868, declares that expatriation is, ‘a 
natural and inherent right,’’ and that any denial or restriction 
of this right is ‘* inconsistent with the fundamental principles 
of this government; ’’ but the law does not indicate by what 
means the individual may expatriate himself. The executive 
has repeatedly urged upon Congress the necessity of explanatory 
legislation; this Congress has failed to enact, and it, therefore, 
seems doubtful whether an American citizen can even now ex- 
patriate himself (except under the provision of our expatriation 
treaties), since the law does not say how to do it. Again, this 
act declares the right of expatriation to be ‘‘a natural and 
inherent right of all people.’’ With respect to citizens and sub- 
jects of all foreign countries, it is merely brutum fulmen legis- 
lation. If it was intended to (and it can have no further effect) 
apply only to American citizens, a much more simple and effec- 
tive declaration would have been, that citizens of the United 
States cease to be such whenever they are duly naturalized in 
some foreign State. 

The United States expatriation statute does not change the 
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common law rule. It merely asserts the *‘ right’’ of expatria- 
tion. It does not say how the “ right’ may be converted into 
a fact, nor what shall be the evidence of its accomplishment. 

The war of 1812 was urged in favor of the doctrine of self- 
expatriation, to maintain the proposition that when a man came 
over to this country and became a naturalized citizen, no other 
government had a right to recapture him. Although that was 
the great controversy in that war, it did not decide the question 
finally, as the treaty of peace left it unsettled. But the United 
States have gone on negotiating, writing, talking and asserting 
this absolute right without concession, until nearly all the 
governments of the world, even if they have not adopted it, 
have in the main abandoned the idea that a man cannot expatriate 
himself, and have in many cases made treaties with the United 
States recognizing the right. The doctrine of indelible allegi- 
ance has been either tacitly or expressly surrendered by nearly 
all the States that are parties to international law. This general 
recognition of expatriation is only a quarter of a century old, 
and its observance still rests either upon treaties or upon rules of 
municipal law. 

It is a safe postulate that every man should have one and only 
one citizenship, and that he should be free to change it. This 
right is unquestionably coming to be considered as a principle of 
international law; but as yet it forms no part of existing inter- 
national law, and each State hampers expatriation with such 
restrictions as it thinks fit; and this probably must continue to 
be the case so long as conscription laws are retained. 

As the national character of an individual is determined by 
his citizenship, it likewise fixes his position at international law. 
Private international law, that decides which of two conflicting 
laws of different territories is to be applied in the decision of 
mooted questions, and that has no direct relation to international 
law as a code between nations, was almost unknown to the 
Romans and to medieval jurisprudence, but has become a large 
and important branch of modern jurisprudence tending more 
than any other to produce an acceptance of uniform principles 
of justice and rules of right. 

As the lust of territory, wealth and power has displayed itself 
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more nakedly in the international relations of mankind, and as 
the highest virtue of the race, magnanimity, has been more slow 
to develop itself in those than in any other, so there are more 
in which a greater mental effort is required to give concrete 
expression in positive public law, to the universal sense of jus- 
tice. The polity of international equity is definite in its aim, 
seeking by patient and acute observation of the facts of every 
international relation, to determine upon what is just and im- 
perative. It insists upon the substitution of reason for force; 
upon the efficacy of law in its ethical character, as being the 
only permanent factor in the adjustment of the contingent cir- 
cumstances which arise among the community of nations. 

The relations and mutual pretensions of nations in conse- 
quence of the growth of international trade and the collision 
of international interests, are being subjected to a more 
and more trying ordeal. The practices established and the 
mutual concessions obtained might and should be wrought 
into a tolerably compact and coherent system; and diploma- 
tists, publicists and statesmen have borne testimony to the 
urgent necessity of accomplishing this end. It is not a little 
surprising, especially when we consider the advance in diplom- 
acy, jurisprudence, statesmanship and political economy that 
has been made during the last century, that international 
law upon which the most precious interests of the nations 
and of all mankind depend to such an extent should to- 
day be found in a very crude, indefinite and incomplete condi- 
tion. So long as this is the case, so long vexatious international 
questions are likely to be the rule, rather than the exception. 
Law is a natural and necessary growth of more numerous and 
closer human relations and the extension of industry and wealth. 
As nations come closer together, as their commercial relations 
multiply, on the one hand, and on the other the danger of 
destruction becomes more instant and appalling, it is inconceiv- 
able that, when they become their own law-givers, they should 
fail to institute a true law of nations. ‘+ Here then,’’ even so 
cold a friend to political liberty as Hume is compelled to con- 
clude, ‘* are the advantages of free States; though a republic 
should be barbarous, it necessarily by an infallible operation, 
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gives rise to law, even before mankind have made any consider- 
able advance in the sciences. On the contrary, in a monarchy 
law arises not necessarily from the forms of government. 
Monarchy when absolute contains even something repugnant to 
law.’? Ina republic, he again says, ** law necessarily arises in 
order to preserve liberty, to secure the persons and the prop- 
erties of the citizens, to exempt one man from the domination 
of another, and to protect every one against the violence and 
tyranny of his fellow-citizens.’” And may we not reasonably 
look forward to the time when, as constitutionalism, democracy 
and self-government shall have driven out the last remnants of 
feudalism and monarchy, submission to a sound and well-defined, 
well-digested international code will supersede the necessity of 
violent expedients and ‘‘ the kindly earth may slumber lapt in 
universal law? ”’ 

Citizenship is an attribute of national sovereignty and not 
merely of individual or local existence. It is a sacred right, full 
of grave consequences, granted with solemn formalities, and its 
existence should always be well defined and indisputable. Be- 
tween friendly States, naturalization and expatriation should be 
reciprocal and attended with an equal measure of obligation. 
Conventional adjustment is alone adequate to the removal of 
the most prolific source of constantly recurring friction and 
tension, inevitable under the existing complications and contra. 
dictions of citizenship in its international relations. The stead- 
ily increasing interdependence of nations, especially of those 
given to commerce, manufactures and the advance of civiliza- 
tion, is a powerful influence in impressing upon them the deep 
meuning and philosophic truth contained in the words of Vattel: 
‘International justice is the daughter of economic calculations.’’ 

Boyp WINCHESTER. 

LOUISVILLE, Ky. 


VOL. XXXI,. 


| 


31 AMERICAN LAW REVIEW. 


LICENSE RELATING TO REAL PROPERTY, WHETHER 
REVOCABLE. 


At law, and in many States at equity, as well, a parol license 
is revocable, though a consideration has been paid, or expendi- 
Although there are 


tures have been made on the faith of it.! 


1 Wood v. Leadbitter, 13 M. & W. 
838; Wallis v. Harrison, 4 M. & W. 
538; Hewlins v. Shippam, 5 Barn. & 
C. 221; Bryan v. Whistler, 8 Barn. & 
C. 288; Fentiman v. Smith, 4 East, 
107. The earlier cases tothe contrary, 
Wood v. Lake, Sayers, 3; Tayler v. 
Waters, 7 Taunt. 374, 384, are over- 
ruled. 

Colorado; Stewart v. Stevens, 10 
Colo. 440; 15 Pac. Rep. 786; Ward v. 
Farwell, 6 Colo. 66. 

Connecticut: Foot v. New Haven & 
N. R. Co., 28 Conn. 214; Collins Co. 
v. Marcy, 25 Conn. 239; Prince v. Case, 
10 Conn. 375; 27 Am. Dec. 675. 

Delaware: Jackson & S. Co. v. Phila- 
delphia, W. & B. R. Co., 4 Del. Ch. 
180. 

Illinois: St. Louis Nat. Stock Yards 
v. Wiggins Ferry Co., 112 Ill. 384; 54 
Am. Rep. 243; Tanner v. Volentine, 
75 Ill. 628; Kamphouse v. Gaffner, 73 
Ill. 453, 461 ; overruling Russell v. Hub- 
bard, 59 Ill. 335; Simpkins v. Rogers, 
15 Ill. 897; Woodward v. Seely, 11 Ill. 
157; 50 Am. Dec. 445. 

Maine; Seidensparger v. Spear, 17 
Me. 123; 35 Am. Dec. 234. The earlier 
decisions, Ricker v. Kelly, 1 Me. 117; 
10 Am. Dec. 38; Clement v. Durgin, 5 
Me. 9, are overruled. 

Maryland: Carter v. Harlan, 6 Md. 
20; Hays v. Richardson, 1 Gill. & J. 
366. 


Massachusetts: Morse v. Copeland, 
2 Gray, 302; Cook v. Stearns, 11 Mass, 
533; Ruggles v. Lesure, 24 Pick. 187; 
Stevens v. Stevens, 11 Met. 251; 45 Am. 
Dec. 203; Claflin v. Carpenter, 4 Met. 
583; 88 Am. Dec. 381; Nettleton v. 
Sikes, 8 Met. 34. 

Michigan: Wood v. Michigan Air 
Line R. Co., 90 Mich. 334; 51 N. W. 
Rep. 263. 

Minnesota: Minneapolis Mill Co. ». 
Minneapolis & St. L. R. Co., 51 Minn. 
304; 53N. W. Rep. 639; Wilson v. St. 
Paul, M. & M. R. Co., 41 Minn. 56; 42 
N. W. Rep. 600; Johnson v. Skillman, 
29 Minn. 95; 43 Am. Rep. 192; 12 N. 
W. Rep. 149; Olson v. St. Paul, M. & 
M. R. Co., 38 Minn. 479; 38 N. W. 
Rep. 490. 

Mississippi: Beck v. Louisville, N. 
O. & T. R. Co., 65 Miss. 172; 3So. Rep. 
252. 

Missouri: Pitzman v. Boyce, 111 
Mo. 387; 19 S. W. Rep. 1104; Desloge 
v. Pearce, 88 Mo. 588. The cases of 
Fuhr v. Dean, 26 Mo. 116, and Baker 
v. Chicago &c., R. Co., 57 Mo. 265, it 
is believed do not declare a different 
rule. The latter case was more than 
alicense. Under the decisions of the 
Supreme Court, the decisions in School 
District v. Lindsay, 47 Mo. App. 134; 
Gibson v. St. Louis, A. & M. Asso., 33 
Mo. App. 165, and House v. Montgom- 
ery, 19 Mo. App. 170, cannot be con- 
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numerous decisions which hold that in equity a parol license 
becomes irrevocable after the licensee has expended money 
on the faith of it, these decisions seem opposed to sound law 
and to the weight of authority, both in America and in England. 
In arecent decision in New Jersey, Chief Justice Beasley, for 
the Court of Errors and Appeals, says: ‘‘If the principle that 
licenses of this character are to be, under conditions in question, 
treated as irrevocable, the same principle, if logical reasoning is 
to be maintained, would, of necessity, have to be extended so as 
to control most of the regulations of the statute of frauds. If 
a parol license, inefficacious by force of the act, should be ren- 
dered efficacious by reason of a losing part performance on the 
side of the licensee, it would be difficult to refuse, on a like 
ground, to apply a similar quality to a sale of goods equally 
within the statutory condemnation. Suppose A., a merchant, 


should by parol purchase a cargo of merchandise of B., to be 
delivered at a certain day, and, trusting in such agreement of 
sale, should, to the knowledge of B., proceed at great expense to 


sidered as expressing the law in this 
State. 

New Hampshire: Batchelder v. Hib- 
bard, 58 N. H. 269; Taylor v. Gerrish, 
59 N. H. 569; Houston v. Laffee, 46 
N. H. 505; Dodge v. McClintock, 47 
N. H. 383, 386; Carleton v. Reddington, 
21 N. H. 291; Marston v. Gale, 24 N. H. 
176. The earliest decisions to the con- 
trary, Woodbury v. Parshley, 7 N. Y. 
237; 26 Am. Dec. 739; Ameriscoggin 
Bridge v. Bragg, 11 N. H. 102, are 
overruled. 

New Jersey: Hetfield v. Central R. 
Co, 29 N. J. L. 571; Lawrence v. 
Springer, 49 N. J. Eq. 289; 24 Atl. 
Rep. 933; 31 Am. St. Rep. 702; East 
Jersey Iron Co. v. Wright, 32 N. J. 
Eq. 248. 

New York: Root v. Wadhams, 107 
N. Y. 884; 14.N. E. Rep. 281; Crosdale 
v. Lanigan, 129 N. Y. 604; 29 N. E. 
Rep. 824; Miller v. Auburn & S. R. 
Co., 6 Hill, 61; Thompson v. Gregory, 
4 Johns. 81; 4 Am. Dec. 255; Mumford 


v. Whitney, 15 Wend. 381; 30 Am. Dec. 
60; Wolfe v. Frost, 4 Sandf. Ch. 72, 
90; Cronkite v. Cronkite, 94. N. Y. 323; 
Wiseman v. Lucksinger, 84 N. Y. 31; 
88 Am. Rep. 479; White v. Manhattan 
R. Co., 139 N. Y.19; 84 N. E. Rep. 
887; Murdock v. Prospect Park R. Co., 
73 N. Y. 579; Eggleston v. New York 
& H. R. Co., 35 Barb. 162; Houghtal- 
ing v. Houghtaling, 5 Barb. 379. 

North Carolina: Richmond & D. R. 
Co. v. Durham & N. R. Co., 104 N. C. 
658; 10 S. E. Rep. 659; Bridges v. Pur- 
cell, 1 Dev. & B. 492; Kivett ». Me- 
Keithan, 90 N. C. 106; McCracken v. 
McCracken, 88 N. C. 272. 

Rhode Island: Foster v. Browning, 4 
R. I. 47, 53; 67 Am. Dec. 505. 

Wisconsin: Thoemke v. Fieldler, 91 
Wis. 386; 64 N. W. Rep. 1030; Duin- 
neen v. Rich, 22 Wis. 550, where the 
question was left undecided; Potter v. 
Chicago & N. W. R. Co., 20 Wis. 553; 
91 Am. Dec. 444. 


516 31 AMERICAN LAW REVIEW. 


procure a vessel and prepare it for the voyage, would such sale 
be enforcible either at law or in equity? In such case it would 
not be pretended that, by reason of part performance and great 
loss, a practicable equity would arise; and yet how, in point of 
principle, is such supposed case distinguishable from that of one 
of these licenses after part performance by the licensee? The 
fact is, that a statute that renders legal the revocation of certain 
classes of contracts is founded on the theory that while, by its 
force, great losses will many times fall upon promisees, never- 
theless such losses must be endured by such sufferers in order 
that the mass of the community shall be protected against worse 
disaster.’’? 

The policy of the rule that a license is revocable although the 
licensee has acted upon it, and has expended money upon the 
faith of it, is declared by the Court of Appeals of New Yorkin a 
recent decision: ‘* There has been much contrariety of decision 
in the courts of different States and jurisdictions. But the 
courts in this State have upheld with great steadiness the gen- 
eral rule that a parol license to do an act on the land of the 


licensor, while it justifies anything done by the licensee before 


revocation, is nevertheless revocable at the option of the 
licensor, and this although the intention was to confer a con- 
tinuing right, and money had been expended by the licensee upon 
the faith of the licensor. This is plainly the rule of the statute. 
It is also, we believe, the rule required by public policy. It 
prevents the burdening of lands with restrictions founded upon 
oral agreements easily misunderstood. It gives security and 
certainty to titles, which are most important to be preserved 
against defects and qualifications not founded upon solemn 
instruments. The jurisdiction of courts to enforce oral contracts 
for the sale of land is clearly defined and well understood, and is 
indisputable. But to change what commenced in a license into 


1 Lawrence v. Springer, 49 N. J. Eq. 


289, 296; 24 Atl. Rep. 933; 31 Am. St. 
Rep. 702. The case of Raritan Water 
Power Co. v. Veghte, 21 N. J. Eq. 463; 
19 N. J. Eq. 142, is referred to, but its 
applicability to the case before the 


court was not perceived, for in that 
case the license was in writing, not by 
parol. In Morton Brewing Co. v. Mor- 
ton, 47 N. J. Eq. 158; 20 Atl. Rep. 286; 
the vice-chancellor follows Raritan 
Water Power Co. v. Veghte, supra. 
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an irrevocable right, on the ground of equitable estoppel, is 
another and quite a different matter. It is far better, we think, 
that the law requiring interests in land to be evidenced by deed 
should be observed, than to leave it to the chancellor to construe 
an executed license as a grant depending upon what, in his view, 
may be equity in the special case.’’ Accordingly, it was held 
that a mere verbal license given to an adjoining owner to erect a 
retaining wall on the licensor’s land is revocable after the erection 
of the wall.! 

A railroad company does not acquire any easement upon land 
by entering under a mere license from the owner and construct- 
ing its road; and a purchaser from the lincensor after the road 
had been constructed does not take the land subject to an ease- 
ment, on the ground that at the time of his purchase the land 
was subject to a visible incumbrance. The conveyance does not 
convert the license into an easement; on the contrary the con- 
veyance is a revocation of the license. The owner of the land 
may revoke the license, and bring ejectment, which the railroad 
company may, under the statute, convert into condemnation 


proceedings.” In some States,— notably Wisconsin and Ili- 
nois,— either by statute or judicial decision, founded on sup- 


1 Crosdale v. Lanigan, 129 N. Y. 
604, 610; 29 N. E. Rep. 824, per Earl, 
J. See similar statements as to the 
policy of the rule in St. Louis Nat. 
Stock Yards v. Wiggins Ferry Co., 112 
Ill. 384; 54 Am. Rep, 243. 

2 Minneapolis Western Ry. Co. v. 
Minneapolis & St. L. Ry. Co.. 58 
Minn. 128; 59 N. W. Rep. 983, per 
Mitchell, J.; Watson v. Chicago, M. 
& St. P. Ry. Co., 46 Minn. 321; 48 N. W. 
Rep. 1129; Lamm v. Chicago, St. P., 
M. & O. Ry. Co., 45 Minn. 71; 47 N. W. 
Rep. 455; Minneapolis Mill Co. v. 
Minneapolis &c. Ry. Co., 51 Minn. 
304; 53 N. W. Rep. 639; Wood »v. 
Michigan Air Line R. Co., 90 Mich. 
334; 51 N. W. Rep. 263; St. Louis Nat. 
Stock Yards v. Wiggins Ferry Co., 112 
Ill. 384; 54 Am. Rep. 243; Richmond & 
D. R. Co. v. Durham & N. R. Co., 104 


N. C. 658; 10S. E. Rep. 659; Jackson 
& S. Co. v. Philadelphia, W. & B. R. 
Co., 4 Del. Ch. 180; Hetfield v. Cen- 
tral R. Co., 29N. J. L. 571; Beck v. 
Louisville, N. O. & Tex. R. Co., 65 
Miss. 172; 3 So. Rep. 252; Murdock v. 
Prospect Park & C. I. R. Co., 73 N. Y. 
579; Eggleston v. New York & H. R. 
Co., 35 Barb. 162; Stewart v. Stevens, 
10 Colo. 440; 15 Pac, Rep. 786; see 
§ 83. 

That the license cannot be revoked 
after the railroad company has ex- 
pended money in the construction of 
its road, see Messick v. Midland R. 
Co., 128 Ind. 81; 27 N. E. Rep. 419; 
Campbell v. Indianapolis & V. R. Co., 
110 Ind. 490; 11 N. E. Rep. 482; Horn- 
back v. Cincinnati & Z. R. Co., 20 Ohio 
St. 81. 
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posed consideration of public policy, a railroad company acquires 
a permanent easement in the land by virtue of a license to enter, 
acted upon by the building of its road, and any action by the 
landowner therefor is in effect an action to recover compensa- 
tion for the permanent appropriation of the land for railroad 
purposes. 

There is no exception to the general rule in favor of a railroad 
company that a license is revocable at the pleasure of the 
licensor where it has entered upon land under a parol license and 
built its road, on the ground that considerations of public policy 
forbid that the continuous operation of the road should be inter- 
rupted.!— A common law dedication of land cannot be made to 
a railroad company for public use for railroad purposes.? 

The owner of land abutting upon a street may by parol waive 
his claim to damages against a railroad company which occupies 
the street for its road. If the road is constructed under the 


consent of the owner, he cannot afterwards claim damages.® 
Such abutting owner who has no title to the land of the street 
may, however, be regarded as abandoning his easement in the 


street, by executing a written license to an elevated railroad 
company to construct and operate its road through the street.‘ 

A conveyance, however, of a right of way to a railroad com- 
pany creates an easement or an interest in the land which passes 
to a grantee or mortgagee of the company, and is not a mere 
license which is revocable.° 

A license is revoked ipso facto by the licensor’s conveyance 
of the land,’ or by doing any act which is inconsistent with or 


1 Minneapolis Mill Co. v. Minneapo- 
lis & St. L. R. Co., 51 Minn. 304, 313; 
53 N. W. Rep. 639, per Mitchell, J. 

2 Watson v. Chicago, M., St. P. R. 
Co., 46 Minn. 321; 48 N. W. Rep. 1129. 

8 Pratt v. Des Moines N. W. R.Co., 
72 lowa, 249; 33 N. W. Rep. 666; 32 
Am. & Eng. R. Cas. 236. 

* White v. Manhattan R. Co., 139 
N. Y. 19; 34.N. E. Rep. 887. 

5 Columbus, H. & G. R. Co. v. Bra- 
den, 110 Ind. 558; 11 S. E. Rep. 357; 
Greenwood Lake & P. J. R. Co. v. New 


York & G. L. R. Co., 134; N. Y. 485; 47 
N. Y. St. Rep. 550, afli’g 55 Hun, 606, 
8 N. Y. Supp. 26. 

6 Wallis v. Harrison, 4 M. & W. 
538; Hill v. Lord, 48 Me. 83; Carter 
v. Harlan, 6 Md. 20; Eckerson v. Crip- 
pen, 110 N. Y. 585; 18 N. E. Rep. 443; 
Winne v. Ulster Co. Sav. Inst., 37 
Hun, 349; Taggart v. Warner, 83 Wis. 
1; 53 N. W. Rep. 33; Rice v. Roberts, 
24 Wis. 461; Jenkins v. Lykes, 19 Fla. 
148; 45 Am. Rep. 29; Kamphouse v. 
Gaffner, 73 Ill. 453; Drake v. Wells, 
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prevents the exercise of the license.’ It is revoked by the death 
of the licensor.? A license to a partnership is revoked by its 
dissolution.’ A license is revoked by the commencement of an 
action for damages by the licensor.‘ 

A license cannot be revoked so that the licensee will be liable 
in trespass for his acts done in pursuance of it.’ 


A license is irrevocable when it is coupled with a grant; * but 


even in that case it confers no interest in the land. ‘It may 
further be observed,’’ says Baron Alderson, ‘ that a license 
under seal (provided it be a mere license), is as revocable as a 
license by parol; and, on the other hand, a license by parol, 
coupled with a grant, is as irrevocable as a license by deed, pro- 
vided only that the grant is of a nature capable of being made 
by parol. But where there is a license by parol, coupled with a 
parol grant, or pretended grant, of something which is incapable 
of being granted otherwise than by deed, there the license is a 
mere license, it is not an incident to a valid grant, and it is 


therefore revocable. Thus, a license by A. to hunt in his park, 


11 Allen, 141; Hodgkins v. Farring- 
ton, 150 Mass. 19; 15 Am. St. Rep. 
168; East Jersey Iron Co. v. Wright, 
32 N. J. Eq. 248; Minneapolis West- 
ern Ry. Co. v. Minneapolis, St. L. Ry. 
Co., 58 Minn. 128; 59 N. W. Rep. 983; 
Johnson v. Skillman, 29Minn. 95; 12 
N. W. Rep. 149; Wilson v. St. Paul, 
M. & M. R. Co., 41 Minn. 56; 42 N. W. 
Rep. 600. 

1 Wood v. Leadbitter, 13 M. & W. 
838; Hodgkins v. Farrington, 150 
Mass. 19, 21; 15 Am. St. Rep. 168; 5 L. 
R. A. 209; Simpson v. Wright, 21 Il. 
App. 67; Taylor v. Gerrish, 59 N. H. 
569. 

2 De Haro v. United States, 5 Wall. 
599; Hodgkins v. Farrington, 150 
Mass. 19, 21; 15 Am. St. Rep. 168; 5 
L. R. A. 209; Eggleston v. New York 
& H. R. Co., 35 Barb. 162; East Jer- 
sey Iron Co. v Wright, 32 N. J. Eq. 
248; Ruggles v. Lesure, 24 Pick. 187. 


whether given by deed or by parol, is revocable; it merely ren- 


3 Barksdale v. Hairston, 81 Va. 
764, 

4 Hewlin v. Shippam, 5 B. & C. 221, 
per Bailey, J.; Lockhart v. Geir, 54 
Wis. 133; 11 N. W. Rep. 245; Branch 
v. Doane, 17 Conn. 412; Munford »v, 
Whitney, 15 Wend. 380; 30 Am. Dec. 
60. 

5 Fuhr v. Dean, 26 Mo. 116. 

® Wood v. Manley, 11 Ad. & El. 34; 
Doe v. Wood, 2 B. & Ald. 724; Hunt 
v. Rousmanier, 8 Wheat. 174, 203; 
United States v. Baltimore & O. R. Co., 
1 Hughes, 138; Metcalf v. Hart, 3 Wyo. 
513; 27 Pac. Rep. 900; 31 Pac. Rep. 407; 
31 Am. St. Rep. 122; Miller v. State, 
39 Ind. 267; Richmond R. Co. v. Dur- 
ham & N.-R. Co., 104 N. C. 658; 10 
S. E. Rep. 659, per Shepherd, J.; 
Kamphouse v. Gaffner, 73 Ul. 453, 
461; Woodward v. Seely, 11 Ill. 157; 
1 Am. Rep. 445. 
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ders the act of hunting lawful, which, without the license, would 
have been unlawful. If the license be, as put by Chief Justice 
Vaughan,! a license not only to hunt, but also to take away the 
deer when killed to his own use, this is in truth a grant of the 
deer, with a license annexed to come on the land; and supposing 
the grant of the deer to be good, then the license would be 
irrevocable by the party who had given it ; he would be estopped 
from defeating his own grant, or act in the nature of a grant. 
But suppose the case of a parol license to come on my lands, and 
there to make a water-course, to flow on the land of the licensee, 
In such a case there is no valid grant of the water-course, and 
the license remains a mere license, and therefore capable of be- 
ing revoked. On the other hand, if such a license were granted 
by deed, then the question would be on the construction of the 
deed, whether it amounted to a grant of the water-course; and 
if it did, then the license would be irrevocable.’’ ? 

An oral license to cut and remove trees, may be revoked by 
the licensor at any time before the trees are cut ; but such revoca- 
tion does not affect the right of the licensee to remove the trees 
already cut, but it terminates the license as to the trees then left 


standing.* As to the trees already severed the license is coupled 
with and supported by an interest in the property, and to that 
extent it is not revocable.‘ 

A parol license is irrevocable when the conduct of the licensor 
has been such that the assertion of the legal title would operate 


as a fraud upon the licensee. Under such condition a license 
will be held to be irrevocable, even by those courts which adopt 
the general rule that a parol license is always revocable, though 
a consideration had been paid or there has been an expenditure 
of money by the licensee on the faith of the license.® 


2 Thomas v. Sorrell, Vaughan, 330, 
351. 

2 Wood v. Leadbitter, 13 M. & W. 
838, 845. 

2 Jones Real Property, 1606-1609; 
Giles v. Simonds, 15 Gray, 441; 77 
Am. Dec. 373; Cool v. Peters Box & 
L. Co., 87 Ind. 531; Pierrepont v. 
Barnard, 6 N, Y. 279; Jenkins v. Lykes, 
19 Fla. 148. 


4 Giles v. Simonds, 15 Gray, 441; 77 
Am. Dec. 373; Hill v. Hill, 113 Mass. 
103; 18 Am. Rep. 455; Hill v. Cutting, 
113 Mass. 107. 

5 Minneapolis Mill Co. v. Minne- 
apolis & St. Louis R. Co., 51 Minn. 
304, 318; 583 N. W. Rep. 639, per 
Mitchell, J. 
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To enforce an oral license in a court of equity there must be 
a complete and sufficient contract founded not only on a valuable 
consideration, but its terms must be defined by satisfactory proof 
accompanied by acts of part performance unequivocally referable 
to the supposed agreement. The acts of performance must be 
so clear, definite and certain in their object and design as to 
refer exclusively to a complete agreement of which they are a 
part execution.’ 

The doctrine that executed licenses become irrevocable was 
adopted in Pennsylvania at an early day and has been adhered to 
ever since.? A right of way over an alley was sustained as an 
irrevocable license, where one party had made alterations and 
improvements on his adjoining property, upon the faith of a 
mutual understanding as to the use of such alley with the ad- 
joining owner. Where a license to cast sawdust into a stream 
was shown to have induced the licensee to build his mill where 
it was, and in a different place from what he had intended, it 
was held that the license was irrevocable. Where the owners 


of adjoining lots built a single building covering both lots, and 
the only access to the upper stories was by stairs which were 


altogether on one lot, it was held that the erection of such 
building constituted an executed license, in the nature of an 
easement, on the part of the owner of said lot, allowing the 
owner of the other lot to use such stairs.> 

In other States also a license for a valuable consideration is 


1 Cronkhite v. Cronkhite, 94 N. Y. 
323, 327, per Miller, J., partly in his 
language; Wheeler v. Reynolds, 66 
N. Y. 227; Wiseman v. Lucksinger, 84 
N. Y. 31; 38 Am. Rep. 479; Eckerson 
v. Crippen, 110 N. Y. 585; 18 N. E. 
Rep. 443. 

_* It first appears in Le Fevre v. 
Le Fevre, 4 Serg. & R. 241; 8 Am. 
Dec. 696, and was followed in Rerick 
v. Kern, 14 Serg. & R. 267, a leading 
case; McKillip v. McIlhenny, 4 Watts, 
317; 28 Am. Dec. 711, and Swartz v. 
Swartz, 4 Pa. St. 353; 45 Am. Dec. 
697; being possibly carried to its ex- 


treme in the latter case; Ebner ve. 
Stichter, 19 Pa, St. 19: Cumberland 
Valley R. Co. v. McLanahan, 59 Pa. 
St. 23; Thompson v. McElarney, 82 
Pa. St. 174; Cleland’s App., 183 Pa. St. 
189; 19 Atl. Rep. 352; Lacy v. Arnett, 
33 Pa. St. 169; Huff v. McCauley, 53 
Pa. St. 206; 91 Am. Dec. 203; Dark 
v. Johnston, 55 Pa. St. 164; 93 Am. 
Dec. 732. 

8 Ebner v. Stichter, 19 Pa. St. 19. 

4 Thompson v. McElarney, 82 Pa. 
St. 174. 

5 Cleland’s App., 133 Pa. St. 189; 
19 Atl. Rep. 352. 
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regarded as irrevocable when the licensee has incurred expense 


under it or there is a mutual agreement to do certain acts, and this 
has been fully performed on one side.’ ** A license may become 
an agreement on valuable consideration; as, where the enjoy- 
ment of it must necessarily be preceded by the expenditure of 
money; and when the grantee has made improvements or 
invested capital in consequence of it, he has become a purchaser 
for a valuable consideration. Such a grant is a direct encourage- 
ment to expend money, and it would be against all conscience to 
annul it, as soon as the benefit expected from the expenditure is 


1 Alabama: Rhodes v. Otis, 33 Atl. 
578; 73 Am. Dec. 439. 

Arkansas: Wynn v. Garland, 19 
Ark. 23; 68 Am. Dec. 190. 

California: McCarthy v, Mut. Relief 
Asso., 81 Cal. 584; 22 Pac. Rep. 933; 
Flickinger v. Shaw, 87 Cal. 126; 25 
Pac. Rep. 268; 22 Am. St. Rep. 
234. 

Georgia: Winham v. McGuire, 51 
Ga. 578; Rawson v. Bell, 46 Ga. 19; 
Cook v. Pridgeon, 45 Ga. 331; 12 
Am. Rep. 582; Sheffield v. Collier, 
8 Kelley, 82; Southwestern R. Co. v. 
Mitchell, 69 Ga. 114; Macon v. Frank- 
lin, 12 Ga, 239. 

Indiana: Robinson v. Thraikill, 110 
Ind. 117; 10 N. E. Rep. 647; Buchanan 
v. Logansport, C. & S. R. Co., 71 Ind. 
265; Messick v. Midland R. Co., 128 
Ind. 81; 27 N. E. Rep. 419; Campbell 
v. Indianapolis & V. R. Co., 110 Ind. 
490; 11 N. E. Rep. 482; Saucer v. 
Keller, 129 Ind. 475; 28 N. E. Rep. 
1117; Ferguson v. Spencer, 127 Ind. 
66; 25 N. E. Rep. 1035; Lane v. Miller, 
27 Ind. 534; Williamson v. Yingling, 
93 Ind. 42; Clauser v. Jones, 100 Ind. 
123; Simons v. Morehouse, 88 Ind. 
391; Nowlin v. Whipple, 120 Ind. 596; 
22 N. E. Rep. 669; 79 Ind. 481; 
Rogers v. Cox, 96 Ind. 157; 49 Am. 
Rep. 152; Hodgson v. Jeffries, 52 Ind. 


beginning to be perceived. Why should not an agreement be 


334; Snowden v. Wilas, 19 Ind. 10; 
81 Am. Dec. 270. 

Iowa: Harkness v. Burton, 39 
Iowa, 101; Anderson v. Simpson, 21 
Iowa, 399; Beatty wv. Gregory, 17 
Iowa, 109; 85 Am. Dec. 546; Wicker- 
sham v. Orr, 9 Iowa, 253; 74 Am. Dec. 
348; Bush v. Sullivan, 3 G. Greenel. 
344; 54 Am. Dec. 506. 

Nebraska: Gilmore v. Armstrong 
(Neb.), 66 N. W. Rep. 998. 

Nevada: Lee v. McLeod, 12 Nev. 280. 

Ohio: Horuback v. Cincinnati & Z. 
R. Co., 20Ohio St. 81; Wilson v. Chal- 
fant, 150 hio, 248; 45 Am. Dec. 574. 

Oregon: Baldock v, Atwood, 21 
Oreg. 73; 26 Pac. Rep. 1058; Curtis v. 
La Grande Hydraulic Water Co., 20 
Oreg. 24; 23 Pac. Rep. 808; 25 Pac. 
Rep. 378. 

Tennessee: Moses v. Sanford, 2 Lea, 
655. 

Texas: Thomas v. Junction City Irr. 
Co., 80 Tex. 550; 16 S. W. Rep. 324; 
Risien v. Brown, 73 Tex. 135; 108. W. 
Rep. 661; Harrison v. Boring, 44 Tex. 
255. 

Vermont: Clark v. Glidden, 60 Vt. 
702; 15 Atl. Rep. 358; Olmstead v. 
Abbott, 61 Vt. 281; 18 Atl. Rep. 315; 
Hall v. Chaffee, 14 Vt. 150; Adams v. 
Patrick, 30 Vt. 516; Stark v. Wilder, 
36 Vt. 752; Pope v. Henry, 24 Vt. 560. 
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decreed in specie? * * * A right under a license when not 
specially restricted, is commensurate with the thing of which the 
license is an accessory. Permission to use water for a mill or 
anything else that was viewed by the parties as a permanent 
erection, will be of unlimited duration, and survive the erection 
itself, if it should be destroyed or fall into a state of dilapida- 
tion; in which case the parties might perhaps be thought to be 
remitted to their former rights.” ? 

Of course this equitable doctrine does not apply in case a 
licensee, without consideration, has not acted upon the license, 
and has incurred no material expense under it; and the license 
is in such case revocable at the will of the licensor.? 

A license may be revoked after the licensee has enjoyed the 
full benefit of his expenditure.* Thus where one, by permis- 
sion, laid an aqueduct to a spring on the licensor’s land, and the 
aqueduct had decayed and required to be rebuilt to be of any 
value, the licensor had the right to revoke the license, because 
the licensee had enjoyed the full benefit of his expenditure, and 
the revocation would not deprive him of any right.‘ 


Leonarp A. JONES. 
Boston. 


1 Rerick v. Kern, 14 Serg. & R. 267. 
271; 16 Am. Dec. 497, per Gibson, J. 

2 Parish v. Kassare, 109 Ind. 586; 10 
N. E. Rep. 109; Williamson v. Ying- 
ling, 93 Ind. 42; Nowlin v. Whipple, 
79 Ind. 481; Ellsworth v. Southern 
Minn. R. Co., 31 Minn. 543; 18N. W. 
Rep. 822; Huff v. McCauley, 53 Pa. 


St. 206; 91 Am. Dec. 203; Stoddard v. 
Filgur, 21 Ill. App. 560. 

8 Allen v. Fiske, 42 Vt. 462; Morse 
v. Copeland, 2 Gray, 302; Cowles v. 
Kidder, 24 N. H. 364; 67 Am. Dec. 287. 

4 Allen v. Fiske, 42 Vt. 462, and 
see Clark v. Glidden, 60 Vt. 702, 710; 
15 Atl. Rep. 358. 
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VALIDITY OF MARRIAGES WHERE THE CONTRACT 
IS ENTERED INTO IN A JURISDICTION OTHER THAN 
THAT OF THE DOMICILE OF THE PARTIES. 


The purpose of this article is to discuss those marriages con- 
tracted in a State or country other than that of the bona fide 
domicile of the parties or one of them, There is nothing more 
common than marriages between persons living in different 
States or countries. These when entered into in good faith in 
the State of the domicile of either party would rarely be ques- 
tioned. But it often happens that, in order to evade the local 
laws which prohibit, under penalties of invalidity, and often 
severe penal consequences, as well, all marriages entered into 
between parties who are related to each other within certain 
degrees of consanguinity, or who belong to different races, etc., 
the parties go to some other State or country to enter into the 
contract. It not unusually happens that persons living within the 
same State wish to marry and are met with the difficulty of sur- 
mounting the obstacles thrown in the way by the laws of their 
domicile forbidding the marriage in the particular case. This 
most often happens, perhaps, in cases where relatives agree to 
marry and find themselves confronted with the local laws forbid- 
den marriages between persons so related as incestuous. A case 
of this kind which caused much newspaper comment occurred 
off the coast of California about a year ago. ‘* There was an 
early morning wedding,’’ the newspaper account of it says, ‘‘ on 
the high seas out beyond the Golden Gate yesterday, Vincenzo 
Maglio and Teresa Maglio, both of Fresno, were made man and 
wife on board the tug Vigilant. * * * The reason for going 
on the high seas to get married was a legal and technical one. 
The bride and groom are said to be within the limits of consan- 
guinity prescribed by the statutes of California. Their exact 
relationship is said to be that of uncle and niece. On the high 
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seas contracts are governed by international law, and interna- 
tional law is silent on the subject of consanguinity as a 
bar to matrimony. The legal theory on which the couple 
acted in being married on the high seas was that a mar- 
riage good where contracted was good in California, and 
there being no law against their marriage on the high seas 
the claim is that it is valid there and hence valid in 
this State. As the purpose of going to sea was to get beyond 
the jurisdiction of the State of California and of the United 
States, care was taken to go far enough to sea, etc.’’ The 
return trip was at once begun after they had gone ‘‘ far enough 
to sea,’’ and the whole occurrence did not require, doubtless, 
more than two or three hours, when all, at once, returned to the 
State of domicile of both parties to live. The celebrated Council 
of Trent, which was held in the sixteenth century, and which, 
while enjoying some secular representation, was composed chiefly 
of dignitaries of the Roman Catholic Church, in which spiritual 
authorities the controlling authority of the body always rested, 
an important decree with reference to the requisites of a valid 
marriage was passed. By this edict or decree all marriages 
contracted thereafter, which were not celebrated before the 
parish or some other priest, or by license of the ordinary, and 
before two or more persons as witnesses, were to be regarded as 
void absolutely. And this rule of law thus laid down prevails 
in most, and perhaps all, countries which recognize the supreme 
authority of the Roman Catholic Church in such matters. But 
the spiritual requirements of a valid marriage ordained by this 
council are not recognized in this country.!. While marriage is 
always recognized as being of divine institution in this country, 
yet it is almost universally held to be a civil contract under our 
laws; ? and the civil nature of a contract of marriage is usually 


1 Hallett v. Collins, 10 How. (U. Con. 54; Maryland v. Baldwin, 112 U. 
8.) 198. S. 490; 5 Sup. Ct. Rep. 278; Goodrich 

2 Territory v. Corbett, 3 Mont. 50, v. Cushman, 34 Neb. 460; 51 N. W. 
55; Turner v. Turner, 1 Hag. Con. Rep. 1041; Gibson v. Gibson, 24 Neb. 
414; Jones v. Jones, 28 Ark. 19; 434; 39 N. W. Rep. 450; 4 Bl. Comm. 
Bailey v. State, 36 Neb. 808; 55N. W. 432; Odd Fellows Benefit Association 
Rep. 241; Clayton v. Wardell,4.N. Y. v. Carpenter (R. I.), 24 Atl. Rep. 578; 
230; Dalrymple v. Dalrymple, 2 Hag. Mathews v. Phenix Iron Foundry, 20 
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recognized by statute in this country. Marriage, then, being a 
civil contract, it must be governed by the municipal law of 
the State like all other contracts. This being true, the rule 
which is recognized in practically all jurisdictions, that a con- 
tract which is valid where executed, is to be considered and 
held valid in every other State or country. This wholesome 
rule is sustained by abundant authority.! Such a rule is 
absolutely necessary for the peace of society, the assurance of 
legitimacy and the certair y in general with which a marriage, 
regularly entered into in good faith according to the law of the 
domicile of the parties or either of them, may be universally 
regarded. The infinite uncertainty, confusion and complication 


Fed. Rep. 281; 2 Greenl Ev., § 460; 
Williams v. Williams, 46 Wis. 464; 1 
N. W. Rep. 98; Cartwright v. McGown, 
121 Ill, 888; 12 N. E. Rep. 737; Sharon 
v. Sharon, 76 Cal. 1; 16 Pac. Rep. 
345; State v. Bittick, 103 Mo. 183; 15 
S. W. Rep. 325; Voorhees v, Voor- 
hees, 46 N. J. Eq. 411; 19 Atl. Rep. 
172; Ridgley v. Ridgley, 79 Md. 298; 
29 Atl. Rep. 579; Simon v. State, 31 
Tex. Civ. App. 186; 20 8S. W. Rep. 399; 
Holder v. State (Tex. Civ. App.), 29 
S. W. Rep. 793; Sapp v. Newsom, 27 
Tex. 540; McCreary v. Davis (S. C.), 
22 S. E. Rep. 178; In re Strauss’ 
Estate, 168 Pa. St. 561; 32 Atl. Rep. 
98; Lutenbacher v. Lascher, 37 La. 
Ann. 831; Baker v. Baker, 13 Cal. 87; 
Londonnery v. Chester, 2 N. H. 268; 
Hantz v. Sealy, 6 Bin. (Pa.) 405; 
Lewis v. Amis, 44 Tex. 319; Rice v. 
Rice, 81 Tex. 174; Dumarsley v. 
Fishly, 3 A. K. Marsh. (Ky.) 377; Cun- 
ningham v. Burdell, 4 Bradf. 343; 
State v. Harris, 63 N. C. 1; Clark v, 
Clark, 10 N. H. 380; Bissell v. Bissell, 
55 Barb. 325; Parker’s Appeal, 44 Pa. 
St. 309; Ferlat v. Gojon, 1 Hopk. Ch. 
478, 493. 

1 Harrall v. Harrall, 39 N. J. Eq. 
279; Reimsdyk v. Kane, 1 Gall. 371, 
Smith v. Smith, 52 N. J. Law, 207; 
19 Atl. Rep. 255; In re Lum Lin Ying, 


59 Fed. Rep. 682; Jackson v. Jackson, 
80 Md. 176; 30 Atl. Rep. 752; Clark v. 
Clark, 52 N. J. Eq. 650; 30 Atl. Rep. 
81; Jackson v. Jackson (Md.), 33 Atl. 
Rep. 317; State v. Ross, 76 N.C, 242; 
Williams v. Oates, 5 Ired. (N. C.) 585; 
Story Confl. Laws, § 113; Succession 
of Cabillero, 24 La. Ann. 573; Putnam 
v. Needham, 8 Pick. (Mass.) 433; 
Medway v. Needham, 16 Mass. 157; 
Moore v. Hageman, 92 N. Y. 521; 
Stephenson v. Gray, 17 B. Mon. (Ky.) 
198; Shreck v. Shreck, 32 Tex. 579; 
Dumarsley v. Fishly, 3 A. K. Marsh. 
(Ky.) 377; Campbell v, Crampton, 2 
Fed. Rep. 417, 424; Scrimshire v. 
Scrimshire, 2 Hag. Con. 562; Ruding 
v. Smith, 2 Hag. 371; Steadman »v. 
Powell, 1 Add. Ecc. 58; Fisk v. Fisk, 
34 N. Y. Supp. 33; Sutton v. Warren, 
10 Metc. (Mass.) 451; Hiram v. 
Pierce, 45 Me. 367; True v. Ranney, 
41 N. H. 52; Dannelli v. Dannelli, 4 
Bush. (Ky.) 51; Van Voorhis v, Brit- 
nall, 86 N. Y. 18; Boyer v. Dively, 58 
Mo. 510; Morgan v. McGhee, 5 
Humph. (Tenn.) 13; Johnson v. 
Johnson, 80 Mo. 72; Redgrave v. 
Redgrave, 38 Md. 93; Fornshill v. 
Murray, Bland Ch. 479; Greenwood 
v. Curtiss, 6 Mass. 358; Common- 
wealth v. Lane, 113 Mass. 458. 
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that would necessarily follow any other rule would be alarming. 
The rule, therefore, is grounded upon the urgent necessities of 
the law as well as the public policy of the State. There could 
be little certainty about the status of all property were it not for 
this salient principle. And on the other hand a marriage which 
is void by the laws of the place of celebration is void every- 
where. The parties to avoid marriage do not become legitimately 
married by taking up their abode in a place where, had the 
marriage been originally celebrated, it would have been valid. 
The invalidity of a void marriage attends the parties wherever 
they go.! The rule, however, is a general rule, and, like all 
general rules, has its exceptions; for, we are told, the excep- 
tion proves the rule; and were it not for the exception, the rule 
would be self-asserting and hardly amount to a rule in fact. 
One vital exception to this generally accepted doctrine in our 
country is, the marriage must be such as is not contrary to the 
criminal laws or avowed policy of the State where the marriage 
is brought in question. ‘* Courts of no country or State are 
under any obligations to enforce contracts which are contrary to 
good morals, or are violative of its public policy, or are forbid- 
den by its positive law.’’? Let us inquire, then, if this mar- 
riage is valid under the laws of California. By statute in this 
State, it is enacted that ‘* Marriages between parents and chil- 
dren, ancestors and descendants of, every degree, and between 
brothers and sisters of the half, as well as the whole blood, and 
between uncles and nieces or aunts and nephews, are incestuous 
and void from the beginning, whether the relationship is legit- 
imate or illegitimate.? It will be seen at once that the 
marriage under consideration is incestuous and void under the 


1 Alves v. Hodgson, 7 T. R. 241; v. Commonwealth, 30 Gratt. (Va.) 
Burrows v. Jenimo, 2 Str. 732; Story 858; Mette v. Mette, 18. W. & Tr. 
Confl. Laws, § 203; 2 Kent. Comm. 416; Brook v. Brook, 9 H. L. 193; 2 
458; Tonro v. Cassin,1 N. & McC. Greenl. Ev., § 460; The Sussex Peer- 
(S. C.) 173; Dyer v. Hunt, 5 N. H. age Case, 11 C. & F. 85; Pinnegar v. 
401; DeSobry v. Laistre, 2 Har. & State, 87 Tenn. 244; 10 S. W. Rep. 
John. 191; Desebats v. Berquier, 1 305; Wharton Confl. Laws, § 490; 
Bin. (Pa.) 336. State v. Bell, 7 Baxt. (Tenn.) 9. 
2 Bowles v. Field, 78 Fed. Rep. 742; 3 Cal. Civ. Code, § 59. 
True v. Ranney, 41 N. H. 52; Kinney 
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law of California unless it comes within some saving clause 
recognized by law as controlling. Incestuous marriages were 
regarded as voidable only, and not void, in England, until 
sentence of nullity for this reason was pronounced by the spirit- 
ual courts.!. And it was necessary that the sentence be pro- 
nounced in the lifetime of the parties, otherwise, it would be 
good for all civil purposes.? But in this country we have no 
spiritual courts and jurisdiction in such matters is lodged, 
generally, in courts of chancery; the spiritual elements of a 
marriage are usually disregarded, and the matter is treated as of 
exclusive civil cognizance. In South Carolina it is held, in the 
absence of a statute declaring all incestuous marriages void, and 
in a manner after the doctrine of the old ecclesiastical courts, 
that the marriage between an uncle and niece which had not 
been dissolved during the lifetime of the parties would be con- 
sidered valid to the extent that the widow could take a distrib- 
utive share of the husband’s estate. And under an early 
statute in Illinois it was provided that ** males of the age of seven- 
teen, and females of the age of fourteen, may be joined in 
marriage if not prohibited by the laws of God.’’ The court in that 
State, waiving the question whether the Levitical degrees were 
meant, thought the marriage within the same, and held it voidable.‘ 
That the parties in the case under consideration meant to evade 
and defeat the laws of their domicile by this marriage is appar- 
ent. Nor are such attempts uncommon in other parts of the 
country. In many of the States stringent laws against mar- 
riages between parties related within certain degrees of consan- 
guinity and, sometimes, affinity, are enacted, and the penal 
consequences of a violation of the same are serious and severe. 
To avert all this, it is often attempted by parties environed by 
this obstacle to their happiness to flee to a State or country 
where the impediment does not exist, and return home to enjoy 
the happy felicity of married bliss in defiance of the laws of the 
domicile. Can the laws of the domicile be thus evaded? The 


1 Aughtie v. Aughtie, 1 Phil. Ecc. 3 Bowers v. Bowers, 10 Rich. Eq. 
201; 1 Bl. Comm. 434. 551. 


21 Bl. Comm. 434; Aughtie v. 4 Bonham v. Badgley. 2 Gilm. (Ill.) 
Aughtie, 1 Phil. Ecc. 201. 622. 
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question is one of importance, as the issue of all such marriages 
must be illegitimate, if the marriages are not lawful, unless 
there be a saving statute shielding the children of such mar- 
riages from this disgrace, which is frequently the case. Again, 
amore serious matter, perhaps, is the question of the criminal 
guilt of the parties, as well as the validity of the marriage. It 
was held in Massachusetts in a comparatively early case,’ where 
a white person and mulatto, to evade the laws of that State, 
went to an adjoining State where such marriages were tolerated by 
law, entered into the contract, and then at once returned to their 
domicile to live, that the marriage was valid and binding because 
contracted in a place where such a marriage was lawful. Some 
sanction to a similar holding is lent by the courts of New York.” 
The early Massachusetts’ cases received severe criticism in the 
House of Lords in the leading case of Brook v. Brook,’ as well 
as in the case of Marshal v. Marshal.‘ In this latter case a 


decree of divorce had been rendered against Marshal and by the 
decree he was forbidden to again marry in the lifetime of his 
first wife under a statute forbidding second marriages in such 


cases. In violation of this decree and the laws of New York, 
which provided that no defendant in a divorce suit for adultery 
should marry again in the lifetime of the party in whose favor 


1 Medway v. Needham, 16 Mass. 
157; Putnam v. Sylvanus, 8 Pick. 
(Mass.) 433. 

2 Van Voorhis v. Britnall, 86 N. Y. 
18; Moore v. Hegerman, 27 Hun, 68; 
Moore v. Hegerman, 92 N. Y. 521. 
And in Kentucky the rule is the same 
as in Massachusetts and New York, 
but the exception to the rule that mar- 
riages positively forbidden by law as 
incestuous and void, and cannot be 
made valid by going to another State 
or country to celebrate same and then 
return to the place of domicile, is 
recognized. Stephenson v. Gray, 17 
B. Mon. (Ky.) 193. And since the 
early cases in Massachusetts, the law- 
making authority, doubtless im- 
pressed with the evils which might 
flow from the rule tolerating an 

VOL. XXXI. 


evasion of the laws of the domicile in 
this way, enacted a statute providing 
that ‘“‘ When persons, resident in this 
State, in order to evade the preceding 
provisions (provisions forbidding 
those who have a former husband or 
wife living, and those related to each 
other within certain degrees of con- 
sanguity and affinity, to marry, and de- 
claring such marriages absolutely void) 
and with the intention of returning te 
reside in this State, go into another 
State or country, and there have their 
marriage solemnized, and afterwards 
return and reside here, the marriage 
shall be deemed void in this State. 
See Commonwealth v. Lane, 113 Mass. 
458. 
39H. L. Cas. 193. 
44 Thomp. & C. 449. 
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the decree was rendered, and that every such second marriage 
should be absolutely void, Marshal fled to an adjacent State, was 
there married, returning immediately to the State of his domi- 
cile and continued there to live. The marriage, though it was 
lawful in the State where celebrated, was properly held void. 
Justice Westbrook among other things, pertinently said: «* We 
assume, then, that so far as it is possible for this State to pro- 
tect itself against a marriage such as this plaintiff has contracted 
by the force of express legislation, it has been done ; and if the 
courts of this sovereignty are bound to respect and hold valid 
that which its own legislation has declared absolutely void, and 
to so hold in favor of one of its citizens who at the time he did 
the forbidden act, as such citizen owed to its laws, obedience 
and allegiance, then it may well be doubted whether it is able to 
protect its own morals or the sanctities of the married state with- 
in its own limits. Nay, it is a matter of no doubt whatever, for 
if the principle contended for by the plaintiff in this case is 
sound, then all marriages depend upon the will of the parties 
who have assumed these obligations, and new alliances can be 
again contracted and those ties again sundered as may suit the 
will or caprice of either.’’ And the learned Mr. Wharton, in 
harmony with this contention, says; ‘* It is not to be expected 
that a State, when it adopts a specific matrimonial policy, and in 
pursuance thereof imposes certain restrictions, should permit this 
policy to be defeated by citizens stepping over the line between 
itself and a State where such a policy is established, marrying in 
such State, and then returning to their own to defy the homelaw 
by the daily exhibition of a condition that that law condemns.”’! 
So long as a person remains a citizen of a State and looks to its 
laws for the protection of his person and property as well as of all 
private and general rights, he is subject to its laws, owes them 
allegiance and obedience, and this fealty he cannot shake off by 
atemporary absence in another State, especially when such ab- 
sence is for the very purpose of defeating the operation of those 
laws to which he owes respect and obedience.? And any attempt 
to evade the laws of the domicile by a temporary trip to some 


1 Wharton Confl. Laws, § 181. 2 In re Derrick’s Estate, 36 N. Y.S. 518 
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other State cr country will be treated as an attempted fraud upon 


the laws of the domicile.! 


The capacity of parties to contract 


depends upon the personal privileges and duties which attach to 
one by reason of his civil condition and status under the muni- 
cipal law of the State or country in which he lives, and this 
condition attends him into whatsoever foreign country he may 


1 Story Confi. Laws, § 244; Whea- 
ton Elements Intern. Law, p. 200; 2 
Kent. Comm. 459; Wharton Confl. 
Laws, § 490; Harford v. Morris, 2 
Hag. Con. 423; Wilbur v. Bingham, 8 
Wash. 35; 85 Pac. Rep. 407; Campbell 
v. Crampton, 2 Fed. Rep. 417; Penne- 
gar v. State, 87 Tenn. 244; 10 S. W. 
Rep. 305; State v. Bell, 7 Baxt. 
(Tenn.) 9; Kinney v. Commonwealth, 
50 Gratt. (Va.) 858; Dupree v. Bou- 
land, 10 La. Ann. 411. The extent to 
which one State will recognize mar- 
riages valid in another, but which, if 
celebrated in such State, would be 
void by reason of its laws, is well 
stated in the case of State v. Bell, 7 
Baxt. (Tenn.) 9. The General Assem- 
bly of this State had passed an act 
forbidding as positively void marriages 
between white persons and negroes, 
as well as the living together of such 
persons as in the married state, and 
denounced upon all offenders against 
the law very severe penalties. The 
defendant, Bell, was indicted for a 
violation of the statute. He was a 
white man, and it was contended on 
his part that, though he had been liv- 
ing with the negro womanas his wife, 
he was married to her in Mississippi, 
where such marriages were tolerated 
by law; and the marriage being valid 
there, he could not be punished for 
living in the married state thus formed, 
after his removal to Tennessee. But 
the court, speaking through Judge 
Turney, said: “‘ For the defendant, the 
case of Morgan v. McGhee, 5 Humph. 
(Tenn.) 13, is relied on. That case 


only decides that marriages solemnized 
according to the law and usages of the 
country where made, are good in 
Tennessee. Itisthe manner and form 
of marriage, and not the capacity of 
the parties to contract the marriage 
which was passed upon. The reason 
for such rule is readily seen. Each 
State has its peculiar regulation, some 
more, some less strict and formal. 
The general rule resulting from all — 
that a marriage good in a place where 
made, after the forms and usages of 
that place, shall be good everywhere, 
is intended to prevent a mischief that 
would otherwise grow out of a differ- 
ence of formal and local regulations. 
A respect for and recognition by each 
State, in fact nation, of the legal 
ceremonial of marriage in another, is 
all that is meant or intended by the 
rule. All standard authors declare the 
rule comes, not ex comitate, but ex jus- 
titiae. Were it otherwise, each State 
would depend upon the concurrent 
legislation and adjudication of every 
other for the permanency and efficiency 
of itsown. Each State is sovereign, 
a government within, and for itself, 
with the inherent and the reserved 
right to declare and maintain its own 
political economy for the good of its 
citizens, and cannot be subjected to 
the recognition of a fact or act con- 
travening its public policy and against 
good morals, as lawful, because it was 
made or executed in a State having no 
prohibition against it, or even permit- 
ting 
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go for any temporary purpose; and the laws of such State or 
country must determine the rights of marriage belonging to 
such person, and these laws determine the capacity or incapacity 
to contract marriage, and the validity or invalidity of marriages 
celebrated while the parties are temporarily absent from home 
independently of the law of the place where the contract is 
made, or the law of the State or country where it is sought to 
be enforced.! Again, a contract is to be construed and inter- 
preted according to the laws where the parties agree it shall be 
carried out. And a citizen of one State contracting with a 
citizen of another may agree between themselves which laws 
will control the agreement, and may agree upon either State in 
good faith.2 Where, then, is a contract of marriage like those 
under discussion, to be performed? The parties manifestly do 
not intend that it be performed, though entered into, upon the 
high seas, or in the country to which they go temporarily to 
celebrate it, because the entering into a contract of marriage is 
but the beginning of the end. It is not performed until the 
death of one of the parties unless dissolved by a court of com- 
petent jurisdiction. In all cases of this kind, then, it must 
follow that the parties, either tacitly or expressly, contract that 
it shall be performed in the domicile of the parties, for they at 
once return there to live and take up their permanent abode, in 
furtherance of a previous intention, and proceed to live there 
just as other citizens do, and as they did before marrying. 
Every day of married life is a part performance of the contract 
of marriage. It is not the simple taking, by mutual consent of 
a man and woman tobe husband and wife, no more than the 
promising to pay $1,000.00 a year from date is performing the 
contract to pay. The every-day duties of support, mutual 


2 Wheaton, Elements Internl. Law, Ct. Rep. 480; Pritchard ». Norton, 106 
p. 194. U. S. 124; 1 Sup. Ct. Rep. 102; Way- 
22 Kent Comm. 460; Kellogg v. man v. Southard, 10 Wheat. 48; 
Miller, 13 Fed. Rep. 198; Robinson v. Allhouse v. Ramsay, 6 Whart. (Pa.) 
Bland, 2 Burr, 1077; Bowles v. Eddy, 330, 334; Dyer v. Hunt, 5 N. H. 401; 
33 Ark. 645, 648; Scudder v. Union Heaton v. Eldridge (Ohio), 46 N. E. 
Natl. Bank, 91 U. S. 406; Liverpool & Rep. 638; Don ». Lippman, 5 C. & F. 
Great Western Steam Co. v. Phenix 1; Andrews v. Pond, 13 Pet. 65. 
Insurance Co., 129 U. S. 397; 9 Sup. 
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respect, consideration and affection; fidelity to the marriage 
agreement; duty to the children of the union in many ways 
and, in short, all the obligations fixed upon the parties to 
the contract by operation of law constitute its performance. 
Its performance, then, may very properly never be said 
to be simply agreeing to become man and wife. Marriage is 
more than this, and in the nature of things, unless these legal and 
reciprocal duties, which are such an essential and solemn part of 
the performance of a marriage agreement, be intended by the 
parties to be performed in the place of celebration of the nup- 
tials, it necessarily follows that the place of performance of the 
contract must be considered the place where the parties intend 
to live, not the State or country to which they flee for an hour, 
agree to be man and wife, and then return in post-haste to the 
place of their domicile, the State or country to whose laws they 
look for protection, and to which they owe a sacred obedience. 
As to marriages in general which are positively forbidden by the 
law of the land as contrary to the policy of the State and void, 
these principles, it is believed, must apply. As to the particular 
marriage off California, there is some, but little room for doubt, 
because of a statute of this State which provides that ‘* All mar- 
riages contracted without this State, which would be valid by 
the laws of the country in which the same were contracted, are 
valid in this State.’’! But it will appear at once that this 
statute is little if anything more than declaratory of the law 
governing the place of contracts always in force and recognized 
by the courts even in the absence of statutory enactment. It is 
simply meant to make sure the rule that marriages of those who 
have been joined in matrimony in good faith according to the 
laws of their former domicile, will be recognized as valid in Cal- 
ifornia, and doubtless had in view the wholesome purpose of 
averting any complications that might arise by holding the mar- 
riage of all parties who were not married under the laws of Cali- 
fornia good there, though celebrated elsewhere, and not in strict 
accordance with the laws and customs of California. That noth- 
ing more was intended by the legislative authority seems clear 


1 Civil Code Cal., § 63. 
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from the language of the Supreme Court of this State in 
construing this act.! 

For the novelty of the thing, marriages are sometimes cele- 
brated in the air —in balloons. When this is true, the marriage 
will be valid if the parties be directly above the jurisdiction 
whose laws are expected to control and the requirements of 
which have been complied with; for jurisdiction is not confined 
to things or persons actually in physical contact with the earth, 
but extends from a straight line beginning in the center of the 
earth intersecting the boundary of the State or country whose 
jurisdiction is in question, and extending infinitely up into space. 
This being true, a marriage under ground or under water, if 
within the jurisdiction of the country whose laws are complied 
with, will be as valid and binding as though celebrated at the 
chancel of the most sacred church edifice. But as to those mar- 
riages branded by law as incestuous and void, they cannot be 
legalized as by legislative enactment, we might say, simply by a 
trip to a place without the State for the sole purpose of making 
the contract and an instant return of the parties to perform and 
carry out a contract against the express policy of the State. 
Nor are the parties in such cases exempt from the criminal con- 
sequences imposed by law as a punishment for contracting 
incestuous or polygamous marriages. 

W. C. Ropeers. 


NASHVILLE, ARK. 


1 Pearson v. Pearson, 51 Cal. 120, 


State. The statute accords with the 
126. In this case, the court said: 


general principle of law theretofore 


“The marriage of these parties, being 
valid by the law of the place where it 
was contracted, is also valid in this 
State. The statute of this State pro- 
vides in terms that all marriages con- 
tracted without the State, which would 
be valid by the laws of the country 
in which the same were contracted, 
should be valid in all courts of this 


prevailing. The validity of a marriage 
(except it be polygamous or incestu- 
ous) is to be tested by the law of the 
place where it is celebrated. If valid 
there, it is valideverywhere. It hasa 
legal ubiquity of obligation. If invalid 
there, it is equally invalid every- 
where.” 
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SETTING UP FRAUD AND ILLEGALITY UNDER THE 
GENERAL DENIAL. 


It will be recalled that, under the common law system of 
pleading, almost everything which went to show that no cause 
of action existed in the plaintiff, such as he had stated in his 
declaration, might be proved under what was called the general 
issue. Under the plea of not guilty, or of non assumpsit, or 
of nil debet, there lurked a thousand surprises liable to spring 
- upon him at any moment unawares, like snakes in the grass. 
The primary object of the modern codes of procedure was to 
do away with this system of pleading, if it could be called a sys- 
tem, and to substitute in its place a system under which each 
party was required to disclose to the other the ground upon 
which he stood,— a system under which neither party could sur- 
prise the other by proving a state of constitutive facts without 
previously notifying him in his pleading that he intended to 
prove such facts. A miscellaneous practice of the law tends to 
destroy the faculty of a man for comprehensive and just reason- 
ing. The reason is that, roughly speaking, he finds himself 
half of the time reasoning on the wrong side; resorting to 
casuistry, inventing narrow sophistries to gloze over wrong- 
doing, and making wrong appear to be right. This depravity 
of the reasoning power follows the lawyer to the bench when he 
becomes a judge, and depraves his judicial decisions. What I 
am about to say in regard to the manner in which the judges 
treated the new code of procedure with respect to what might 
be proved under the general denial, furnishes a signal illustra- 
tion of this, and shows, at least in one State, a discreditable in- 
capacity on the part of the judges to interpret a plain provision 
of the code. In the illustration, which [ am about to give I shall 
confine myself to the decisions of one State; but unhappily the 
incapacity to grasp the real meaning of the code, as well as the 
inconsistency, contradiction and contrariety of decisions, are 
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equally illustrated by the decisions of every other State which 
has enacted what is called the modern code of procedure. In 
the face of this spectacle we may well pause and ask, ‘* Does 
codification codify? Can the legislature, by stating the plainest 
principle in the plainest language, compel the judges to adopt it 
and administer it? Can it put gray matter into their brains? 
Can it revivify consciences which have been burned out of the 
human breast by long contact with the conscienceless work of 
the practicing lawyer? Can it redeem a subject which is ¢ past 
redemption’s skill?’ ’’ 

The Supreme Court of Missouri started out with a sincere 
effort to understand and apply the principles of the new code of 
procedure, which was enacted in this State in 1849. In the first 
decision of this court which touches upon the question I am 
about to discuss, the plaintiff had sued for a breach of contract 
on the part of the defendant in discharging him from his service 
before the expiration of the agreed term of employment. The 
court held that the defendant could not set up the defense that 
he was justified in discharging the plaintiff on the ground that 
he had been induced to make the contract through the fraud of 
the plaintiff, without pleading it. Said the court: ‘If the 
defendant proposes to discharge himself from the contract on 
the ground that he was induced to make it by the fraud of the 
plaintiff, he must so state.’’? 

Soon afterwards the question again came before the court in 
an action upon a promissory note, where the answer was a gen- 
eral plea of want of consideration. It was held that, under this 
answer, the defendant could not prove that the note had been 
given in settlement of a bet or wager onan election. The court 
said: ‘*It was the duty of the defendant, who relied on a 
statute of gaming, to state specifically the facts constituting the 
defense. * * * He should have stated what election, 
between whom it was pending, and the particulars of the 
transaction.’’ ? 

It will be perceived that if the defense which was here 
attempted to set up had prevailed, it would have been be- 


1 Sugg v. Blow, 17 Mo. 359, 361. 2 Sybert v. Jones, 19 Mo. 86, 88. 
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cause the consideration of the note rendered it, to use the 
language of the judges, void ab initio. In other words, the 
note being given for a consideration forbidden by law, stood in 
legal casuistry as though it had never been given at all. This 
doctrine was followed and applied not long after in another case,' 
and the court kept it up and adhered to it, as I shall hereafter 
show, while at the same time starting the contrary doctrine and 
building up the two opposing doctrines side by side, like a black 
column by the side of a white column.? 

The first aberration of the court took place in an action in 
the nature of trespass de bonis asportatis, in which the petition 
alleged and the answer denied the ownership of the plaintiff. 
Here the court held that the defense that the sale of the prop- 
erty, under which the plaintiff claimed title, might be shown to 
have been for the purpose of defrauding creditors, without 
specially alleging that fact in the answer. The court, speaking 
through Dryden, J., placed its conclusion upon the following 
easuistic ground: ** Where a cause of action which once existed 
has been determined by some matter which subsequently tran- 
spired, such new matter must, to comply with the statute, be 
specially pleaded ; but where the cause of action never existed 
the appropriate defense under the law is a denial of the material 
allegations of the petition ; and such facts as tend to prove the 
controverted allegations are pertinent to the issue. In the case 
at bar the rejected testimony, if true, disproved the respondent’s 
ownership of the property, and thereby showed that the cause 
of action alleged had never existed.® 

Subsequently the same court applied this doctrine in an action 
of replevin where the defense was a general denial,— holding 
that the defendant might show that the goods in controversy be- 
longed to one A.; that the defendant, as sheriff, had, prior 
thereto, seized them as the property of A., under an attachment 
in favor of the creditors of A.; that the defendant so held them 
at the time of the suing out of the writ of replevin; and that 
the plaintiffs, who claimed them as purchasers from A., under a 


1 Mason ». Pitt, 21 Mo. 391. 86 Mo. 445, and uther cases to be 
2 Northrup v. Mississippi Valley hereafter cited. 
Ins. Co., 47 Mo. 435; Musser v. Adler, 3 Greenway v. James, 34 Mo. 326, 328. 
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contract of sale made prior to the seizure under the attachment, 
had not taken possession when the attachment was levied, and 
that the sale was colorable, etc. This was on the theory that 
the sale by A. to the plaintiff, not accompanied by possession, and 
colorable, was void ab initio,— bringing the case within the rule 
of the case previously cited.! 

This decision seems to have been the foundation of the doc- 
trine, under the Missouri code of procedure, that, in an action 
of replevin, any fact which tends to disprove the plaintiff’s right 
of possession may be shown under the general denial, and hence 
that fraud in the acquisition of the plaintiff’s title is so prov- 
vable.? 

These were actions involving title. to personal property, like 
the action of ejectment, which is the usual action to try title 
to land. The declaration, or petition, or complaint, as it is 
variously called, is drawn in the most general terms, 
merely stating that the plaintiff is entitled to the 
possession of certain described goods or of certain described 
land. Under this pleading the plaintiff exhibits his claim of 
title, whatever it may be. The defendant, under a general 
denial, exhibits his evidence of title, whatever it may be. So 
that the rule came to be that, ‘‘in the action of replevin and 
ejectment, under a general denial, the defendant may show that 
the claim of plaintiff is fraudulent and bad, and thus avoid the 
plaintiff’s title.’’* The infirmity and inconvenience of this 
blind procedure in the action of ejectment have given rise to a 
rule which obtains in many jurisdictions, which allows the un- 
successful party one new trial in that action as a matter of 
course.‘ 

Assuming that the Supreme Court of Missouri well decided 
the two cases last considered, their decision would have no ap- 
plication to an action upon a contract which is legal and valid on 
its face, and would afford no excuse for a rule of procedure that 


1 Young v. Glasscock, 79 Mo. 574. 3 Springer v. Kleinsorge, 83 Mo. 
2 Stern Auction Co. v. Mason, 16 152, 156. 
Mo. App. 473. See also Bosse v. 4 2 Thomp. Trials, § 2728. 
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would allow the defendant to spring upon the plaintiff any one 
of a hundred defenses to the action, grounded upon the fraud 
or illegality of the contract, which he might conclude to set up 
by perjury, under the general denial. It should seem that in 
such a case a judge ought to have the capacity to put himself in 
the position of the plaintiff and to look at the matter forward 
from that standpoint, instead of standing in his position of an 
appellate judge and looking at the matter backward with refer- 
ence to a record where the defense set up under the general 
denial, though a surprise to the plaintiff, had been apparently 
established by truthful evidence. It should seem that a judge 
experienced in practice ought to have been able to see that, in 
an action on a promissory note, any one of a hundred different 
defenses might be set up which, if true, would show that it was 
void ab initio. It might be void by reason of having been 
given for any one of a hundred considerations, illegal, immoral 
or prohibited by the statute law. And yet the decisions about 
to be considered required the plaintiff to anticipate every one of 
these imaginary defenses; and the judges forgot that these 
defenses might not exist in fact, but might be raised wholly by 
perjury; and yet they laid down a rule under which the plaintiff 
was compelled to anticipate them, and to provide against them, 
and to be ready to meet them at the trial. 

They applied this so-called ab initio doctrine in the case of 
actions upon contracts valid and legal upon their faces. They 
began by holding that, in a suit on a promissory note, the 
defendant may prove, under a plea of non est factum which the 
statute required to be under oath, not that he did not execute the 
note, but that its execution was procured from him through 
fraud,— the casuistic reasoning being this: ‘* The general rule 
is that when a deed is void ab initio, and not merely voidable, 
the plea of non est factum is proper; and the facts showing the 
instrument to be void, may be given in evidence to sustain such 
plea.”’? 

Not long afterwards the judicial pendulum swung back, and 
the ab initio doctrine was repudiated in this relation. A con- 


1 Corby v. Weddle, 57 Mo. 452, 459. 
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tract, fair and legal on its face, was sued upon, and the defend- 
ant attempted to prove, under a general plea of a want of con- 
sideration, that it was champertous; but the court held that « it 
would be a sufficient answer to this contention of the defendant 
to show that no such defense was set forth in the answer. A 
general plea of want of consideration, or failure of consideration, 
has always been held admissible; but where the defense is that 
the real consideration is an illegal one, the facts constituting the 
illegality must be set forth.’’? 

But the court did not get the question back upon a sound foot- 
ing until some time later, when it arose in an action which had 
been brought to enforce an implied contract to pay a quantum 
meruit for legal services rendered by. the plaintiff at the instance 
and request of the defendants, The answer was a general 
denial. The defendants attempted to raise, by an instruction, 
the defense that the services were illegal. The court held that 
this could not be done, because such a defense must be specially 
pleaded. The court, speaking through Black, J., said: ‘* The 
character of the defense, thus interposed at the close of the 
trial, by prayers for instructions, was to admit that the services 
were rendered, but to avoid a recovery on the ground that they 
were illegal and contrary to public policy. Such a defense 
should be pleaded and an intelligent issue made thereon. Here, 
it is very clear that the question was raised incidentally, and that 
too at the close of the trial. It is not enough that evidence may 
appear to establish facts which, if pleaded, would defeat a recov- 
ery. The general denial puts in issue the facts pleaded in the 
petition, not the liability. The facts from which the law draws 
the conclusion of non-liability must be pleaded in the answer, 
when they are not stated in the petition. This defense, so far 
as pleading is concerned, is not unlike that of champerty, gam- 
ing, usury, and the like. Itis an affirmative defense, and should 
be clearly and distinctly stated.’’? The doctrine of this case 
was followed by the St. Louis Court of Appeals in a case which 
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stands out as a luminous exception to a long line of contrary 
decisions rendered by that court, hereafter referred to.1 The 
question thus placed on a sound footing by the decision of Mr. 
Justice Black, one of the strongest judges that ever sat in the 
Supreme Court of Missouri, ought to have been left there; but 
nothing more clearly proves that that court has no adequate 
system of consultation, but that its decisions are the decisions of 
single judges, than the fact that this wholesome decision stood as 
the law of the question but a short time. The question again 
came before the court in a case which had been before it once 
before,? and where the court had decided it correctly. The 
court now, ignoring the decision just referred to, where the rule 
was so clearly stated by Judge Black, decided the question 
the other way, and overruled its previous decision with a mere 
dash of the pen. The action was to enforce a contract in the 
form of a deed of conveyance of land, the consideration named 
being paid in monthly payments. Such contracts, as is well 
known, are frequent, especially in cities, and are generally per- 
fectly valid and untainted with any illegality. But in that 
case the defendant attempted to show, under the general denial, 
that the real character of the contract was a lease and not a deed 
of sale, and that it was put in the form of a deed to avoid the 
statute against letting premises to be used as bawdy-houses. In 
other words, it was attempted under the general denial, to dis- 
prove the contract sued on by proving that the real contract was 
a different contract, which was prohibited by the statute law. 
The court held that this might be done.* The court made no 
reference to its previous decision in Musser v. Adler, did not 
give any consideration to the question on principle, but overruled 
its previous decision in the same case, which, on a well-known 
principle of appellate procedure, stood at least as the law of 
that case, and ought to have been adhered to, and did it with a 
dash of the pen. No decision can more clearly illustrate what 
may be done by a one-judge court and under the influence of the 
supreme and intense thought of the hour. 


1 Cummiskey v. Williams, 20 Mo. 8 Sprague v. Rooney, 104 Mo. 349, 
App. 606, 611, 360; overruling Sprague v. Rooney, 82 
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Having again perched itself on the pinnacle of the ab initio 
doctrine, one might have feared that the court would stay there ; 
but we advance only four volumes in the series until we come to 
a case where it returned to the true doctrine, and in an opinion 
written by the same judge. In this last case the plaintiff leased 
certain premises to the defendant ‘‘ to be used by said Associa- 
tion [the Amateur Athletic Association], its members, and 
persons to be invited by them, on Sunday the 25th day of 
September, for the exhibition of athletic games and other 
sports of the Association.’’ The action was to recover the sum 
agreed to be paid as rent for the premises on the day named, 
The answer was a general denial. Under this answer the 
defendants attempted to show that the premises were let to be 
used for the playing of games which the statute law prohibited 
to be played on Sunday. In other words, an attempt was made 
to show, outside the contract, that the premises were let for 
unlawful purposes. It is thus perceived that there was abso- 
lutely no difference between this case and the case just pre- 
viously cited, unless there is a difference, in juridical contempla- 
tion, between an unlawful purpose which consists in keeping a 
bawdy-house contrary to the statute law, and an unlawful pur- 
pose which consists in playing certain games on Sunday con- 
trary to the statute law. Nevertheless the court now (affirming 
the St. Louis Court of Appeals) held that this defense could not 
be set up by evidence under the general denial. Said Mr. 
Justice Sherwood, speaking for the court: ‘* There is nothing 
on the face of the petition which indicates any other than a 
valid contract between the plaintiff and the defendants; and, 
when this is the case, the rule is that, if the contract is to be 
invalidated by some extrinsic matter, such matter must be 
pleaded, in order that it may be made issuable at the trial, or 
that it may be considered on appeal.’’! 

The doctrine thus again placed on a sound footing, has not 
been, so far as the writer knows, subsequently departed from by 
that court, though it has been constantly departed from by the 
St. Louis Court of Appeals. On the contrary, it has been 


1 St. Louis Agricultural &c. Asso. v. Delano, 108 Mo. 217, 220. 
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reafirmed in a case which did not, nowever, arise upon a con- 
tract, but which was an action for damages founded upon neg- 
ligence, in which the plaintiff set up the violation of a municipal 
ordinance. The defendant endeavored to show, without pleading 
that fact specially, that the ordinance was unreasonable; but 
the court held that this could not be done, saying, in the lan- 
guage of its previous decision in Musser v. Adler,!— ‘‘ The 
facts from which the law draws the conclusion of non-liability 
must be pleaded in the answer when they are not stated in the 
petition.’’ ? 

These inconsistent and conflicting decisions of the Supreme 
Court of Missouri have led to a contrariety of decision between 
the two subordinate appellate courts of that State. The St. 
Louis Court of Appeals, with some wavering,’ and with one 
clear decision to the contrary,‘ have held that anything may be 
proved under the general denial in an action on a contract, which 
goes to show that the cause of action never existed or that it 
never existed against the defendant.’ For example, in a suit on 
a promissory note, the defendant might show, under the general 
denial, that the note was the note of some one else, and conse- 
quently that it was the note of the corporation of which he 
was president, and not his individual obligation;® or in an 
action on a foreign judgment, the defendant might show, under 
a general denial, that the foreign court had no jurisdiction over 
his person ;* or, where the defendant was sued on a particular 
contract, he might, under the general denial, for the purpose 
of proving that the contract sued on did not exist, prove 
that the contract which did exist was a different contract, 
this being, according to the casuistry of the court, merely a 
means of proving a negative;* or that the contract sued on 


1 86 Mo. 445, 449. 

2 Bluedorn v. Missouri Pacific R. 
Co., 121 Mo. 258, 271. 

3 Claflin v. Sommers, 39 Mo. App. 
419, 421; Spengler v. Kaufman, 43 Mo. 
App. 5, 15; Carter v. Shotwell, 42 Mo. 
App. 668, 668. 

4 Cummiskey v. Williams, 20 Mo. 
App. 606, 609. 


5 Hoffman v. Parry, 23 Mo. App. 20, 
29. 

6 Turner v. Thomas, 10 Mo. App. 
838, 342. 

™ Crane v. Dawson, 19 Mo. App. 
214, 220. 

8 Stewart v. Goodrich, 9 Mo. App. 
122, 126; Clemens v. Knox, 31 Mo. 
App. 185. 
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was void for fraud, this making it, in judicial contemplation, a 
mere nullity, something that in theory of law never existed, 
but was void ab initio; or that the plaintiff had no title to the 
instrument sued on, by reason of fraud in its acquisition ;? or 
that the note had been fraudulently transferred to the plaintiff 
for the purpose of avoiding the offsetting of a certain debt 
owing to the defendant from the original holder of the note.’ 

On the other hand, the Kansas City Court of Appeals appears 
to have adhered consistently to the doctrine that where the con- 
tract sued on is legal on its face, any matter extrinsic to it, 
whether existing at the time when it was made or arising subse- 
quently, rendering it illegal, and not enforcible, must be 
specially pleaded.‘ 

The analogies presented by the decisions of the Supreme Court 
of Missouri on some other questions are in favor of the view 
that all matters which go to overthrow the contract which is the 
subject of the suit, it being legal as pleaded, should be specially 
pleaded, and cannot be shown in evidence under the general 
denial. For example, that court has held with some wavering, 
that the statute of frauds must be specially pleaded ; and it is a 
rule of pleading in that State, in actions for damages grounded 
upon negligence, that contributory negligence is an affirmative 
defense which must be pleaded,’ and which hence can not be con- 
sidered, unless an unavoidable inference of it arises out of the 
plaintiff’s evidence or out of the mouths of his witnesses.® 

Turning now to the decisions of other States, while no exten- 
sive search has been made among them, it is gratifying to be 
able to state that, so far as examined, they hold with great 


1 Scudder v. Atwood, 55 Mo. App. 
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unanimity — indeed, with scarcely any deviation —that in an 
action upon a contract, express ur implied, which appears to be 
legal and valid on its face or as set out in the declaration, peti- 
tion or complaint, the defendant cannot avail himself of the 
defense that the contract was illegal for any reason, whether of 
fraud, immorality, violation of the statute law, or the like, 
without clearly and precisely stating in his answer the matter 
upon which such fraud or illegality is predicated; and 
this doctrine is applied wholly without reference to the 
inquiry whether the fraud or illegality existed at the 
time of the making of the contract or arose subsequently.! 
Thus, in an action on an account for goods sold and delivered, 
the same being intoxicating liquors, it was held that the defend- 
ant could not give in evidence the fact that the liquors were 
sold to the defendant in another State for the purpose of being 
brought into the State of the forum, in violation of the statute 
law of that State, without being specially pleaded.? So, where 
in an action upon a warranty in the sale of a horse, the answer 
admitted the sale but denied the warranty, it was held that the 
defendant could not say that the contract was void because con- 
summated upon Sunday, without specially pleading that fact by 
way of defense. Thecourt said: ‘* Wehold: 1. That an answer 
merely by way of denial raises an issue only upon the facts 
alleged in the complaint; 2. That the denial of the sale of the 
horse in this case only raised an issue on the sale in point of fact, 
and not on the question of the legality of such sale; 3. That all 


1 Smith 0. Woodhall, 116 Mass. 547; 
Libbey v. Downey, 5 Allen (Mass.), 
299; Cardoze v. Swift, 113 Mass. 250; 
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matters in confession and avoidance, showing the contract sued 
on to be either void or voidable in point of law, must be affirm- 
atively pleaded.” ! 

So, in an action by a tavern-keeper upon an account for tavern 
bills, drinks of liquor, money loaned, etc., it was held that evi- 
dence on the part of the defendant showing that the claim of 
the plaintiff was based upon a series of illegal acts in violation 
of the spirit and letter of the statutes regulating taverns, tip- 
pling houses, etc., and against public policy and good morals, 
and that therefore the contract. was not enforcible, was not ad- 
missible, in the absence of any averment in the answer of such 
a ground of defense.?- Nor could it be proved, in an action on 
a check, that it was given for intoxicating liquors sold in viola- 
tion of a statute, unless that defense was specially pleaded in 
the answer.’ So, where the action was upon a note given for 
the sale of fertilizers, it was held that the defendant could 
not avail himself of the defense that the plaintiff had failed to 
comply with the statute law regulating the sale of fertilizers, 
not having specially pleaded it. So, in an action on a policy of 
fire insurance, the defendant could not set up the defense that 
the plaintiff caused the destruction of the property insured, 
without specially pleading it; for it was no more than reasonable 
that the plaintiff should have special notice of such a defense.’ 

Not only does the rule under consideration demand that fraud, 
illegality or the like, when set up as a defense to a contract 
legal on its face, or legal as described in the plaintiff’s pleading, 
should be specially pleaded, but it goes further and exacts that 
it should be pleaded with particularity as to time, place and cir- 
cumstances; in other words, that the constitutive facts upon 
which it is claimed the law draws the conclusion of fraud 
or illegality, should be distinctly set out.® 


1 Finley v. Quirk, 9 Minn. 194; new 
ed. 179, 188. 
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This rule of pleading is not inconsistent with the doctrine that 
where an unavoidable inference arises out of the plaintiff’s own 
evidence that the contract which he asks the court to enforce is 
void, as being contrary to public policy, to sound morals or to 
the statute law, the court will not lend its aid to the enforcement 
of it. On this subject it has been said that ‘* no waiver by the 
defendant, or consent of parties, can oblige a court of justice to 
enforce a claim, which, upon the plaintiff’s own showing, has 
no foundation in law.’?! In other words, a plaintiff, suing 
upon a good contract, cannot recover by proving a bad one.? 
But even here there has been some judicial aberration,® 
though there should not be, provided the illegality be plain 
and the inference of it unavoidable. 


Seymour D. THompson. 


St. Lours, Mo. 
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THE PROGRESS OF THE LAW’? —A REPLY} 


The style of this production is unexceptionable. It is both 
pithy and terse, and lays bare many of the blemishes of our 
ancient jurisprudence. For this reason it is instructive; but, on 
the whole, it is too shrewish on our ancient masters in the pro- 
fession, too pessimistic in its views of the old, and too lavish 
in its praise of the new. 

What have we gained by the changes in pleading at law, of 
which he is so eulogistic? In its true analysis, it comes to this: 
the name, simply the name, of the action is lost. All else, with 
here and there an exception, is retained. Mr. Justice Clark 
virtually admits this himself and bewails most loudly that the 
reform was intrusted to the old-time jurist. We must have 
stable rules for construction, rules by which the point and pith 
of the contention can be drawn to a focus and all matters irrel- 
evant and foreign to the issue sloughed off. Every rule of 
pleading is second to this end, whether you give a name to the 
action or not. Those rules are a part of the principles and wis- 
dom of the old common law. They are essential under any 
system of pleading, and can no more be discarded by a lawyer at 
his desk or a judge on the bench than a speaker can hope to run 
an assembly without parliamentary law. As well expect a strong 
and polished essay, such as I am now reviewing, from a jumble 
of letters cast at random. It is the application of rules or 
principles which produce such results. Not only this, but with 
it a mental mechanism such as Mr. Justice Clark alone possesses. 
It is this which separates the work of one mind from another. 
It is impossible for one mind to capture the individuality of 
another, 

I am not in love with the jumbling of common law and chan- 
cery jurisdiction. We have them separated here in Tennessee. 


1 A reply to the article in our last Law,” by Mr. Justice Walter Clark, of 
number entitled “The Progress of the the Supreme Court of North Carolina. 
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It is a pretty piece of fancy to talk about being walked from one 
court to another; but my experience is, that I never had even a 
sensible client but knew one jurisdiction from another as well as 
he did a cow from a horse. It would be a curiosity to see a 
Tennessee lawyer walking the gangway from one court to the 
other. Most of our litigation about property and contracts is in 
the chancery court. The jurisdiction is by statute concurrent 
with courts of law in all civil cases not sounding in damages. 
The evidence is all in writing, except in divorce cases. No need, 
as a general rule, for a bill of exceptions, which often shadows 
truth. We have no jury, which often retards progress ; no sur- 
prises in proof. A chancery court, organized as ours, will 
decide more cases and more satisfactorily in three days than can 
a court of law with its jury and oral proof in so many weeks. 
Instead of abolishing the chancery courts and blending it, as 
wheat and corn in the same field, we have reformed it. 

Another great advantage is this. In this court neither suitor 
or solicitor has to stand back and wait (he knows not how long) 
until the jury cases are all ended, which have precedence on the 
docket of his own case. 

Neither am I of those who believe that we are indebted to 
Rome or the Pandects for the body of our common law. 
Chancellor Kent is the leader in this belief. Sir John Fortescue 
is the leader of the faith that our system is wholly independent in 
its origin, development and growth; and Sir William Blackstone 
stands in the middle of these two ultra views, agreeing with Sir 
John that it was independent in origin and structure, but vastly 
enriched from the civil law. 

The body of our common law is not the narrow outcome of 
a barbarous people and a barbarous civilization, as one would 
gather from the gist of Mr. Justice Clark’s essay. Nor does it 
consist of one boozy judge making precedents for another boozy 
judge to follow; for it is a maxim that things introduced con- 
trary to the rule of law, ought not to be used as precedents. It 
is another maxim that precedents that pass sub silentio are of 
little or no authority. 

How any one who reads the vast array of legal principles 
known and acted on by our old judges and law-writers: princi- 
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ples deep enough, broad enough and supple enough to reach and 
grasp and exactly fit new conditions of life undreamed of by | 
them, can say they are narrow and barbarous,— surpasses my 
comprehension. 

It is known that the Catholic clergy of England, with all their 
power, attempted to supersede the common law with that of 
Romish origin, and that it was the permanent location of the 
higher courts at Westminster which foiled them in this design. 
The Danes and the Normans, tyrants and stuffed with slavish 
maxims, for a while put them in practice on English soil and did 
succeed in engrafting some blemishes on its jurisprudence, but 
at the first opportune moment they shook off the tyranny and 
returned as far as practicable to the old landmarks. Will you 
tell me, in the face of these historic truths, so well known to 
Sir William Blackstone, that office and its pelf influenced him to 
write in praise of his country’s laws? I will never so believe. 
More than one century gone this great jurist asserted that no 
people grounded in our ancient common law would permanently 
accept the rule of a despot. Name, if you can, a people since 
then who have. 

Where did this admirable and comprehensive system of 
jurisprudence come from? Where did our fathers get it? It 
started, grew and prospered long before the renaissance of 
learning. It was the product of a people isolated, and whom 
Rome in her pride and insolence called barbarian. Sir John 
Fortescue and Blackstone and many great legal lights believe 
the system theocratic, born of a study and practice of rules of 
right garnered from the Bible. There they gleaned the greatest 
and best of all political axioms, that a ‘* nation without law is a 
nation without liberty,’’ as Samuel told the Jews when they 
would have Saul anointed king. It is said that the apostle 
Paul planted Christianity on this island. In line with this 
assertion, are some of the common law maxims, ‘*‘ summa ratio 
(lex) est, quae pro religione facit ’’ (the highest law is that 
which supports religion); ‘lex est ab Aeterno ’’ (law is from 
the Eternal); ‘‘ Veritas, a quocunque dicitur, a Deo est” 
(truth, by whomsoever pronounced, is from God). 


1 4 Inst. 153. 
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Now, do not undertand me to say that Fortescue, Blackstone, 
or any one else asserts that any absurdity or other blemish in 
this jurisprudence is theocratic in origin. Such are human 
exotics, put there by human agencies. It is the business of the 
reformer to prune away all of those. No jurist will object to 
this. But such will and ought to protest, when it is seen that, 
in the name of reform, the best is sought to be destroyed. It 
is known that the bulk of the civil law and common law, and 
especially the portion of each on the rights and duties of man 
as a member of the body politic, are almost identical. This 
seems to indicate a common origin as to this part of each sys- 
tem. The law of the Twelve Tables is the nucleus of the civil 
law. This was the product of wise men who had made a special 
study of the laws and institutions of Greece; and these, as 
exotics, were garnered by Solon, Lycurgus, Simonides and 
others, from Egypt. Here they sipped from golden goblets, as 
it were, the wine of legal wisdom given them by the priest of 
this land, which they in turn obtained from Israel while sojourn- 
ing in this country. Those priests knew well the true God; 
knew his attributes; knew well the duty which man owed his 
Maker and the duties man owed his brother man, but suffered 
him to worship beast or reptile, anything which would awe, 
subject or brutalize; make him an obedient slave to the ruling 
class. Distinguished strangers were welcomed to the fountain; 
were suffered to master all of this lore; but the fellah who 
toiled in quarry or field was doomed without pity to the lowest 
depths of ignorance and idolatry. 

Here is a fact I wish not to be forgotten. While the Twelve 
Tables and all accessions which jurisconsults gave to the nucleus 
of law, as well as the edicts and rescripts piled on it by the 
Cesars, lay as rubbish unread and unknown in monkish clois- 
ters, the common law sprang up as a giant and is with us to-day. 
It is a system of law which the people made, which in its last 
analysis is but the ideas of right and wrong entertained in com- 
mon by the wisest and best thinkers in times past and present. 
It is a mistake to say it is judge-made. The office of the judge 
is to find out what this common opinion is on the point before 
him, and then ‘declare it. If he is able, thorough, learned and 
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impartial in this inquiry, his opinion becomes a precedent; 
otherwise, not. If Mr. Justice Clark aims to assert that a 
boozy judge can make such a precedent, I differ with him toto 
coelo. I confess Iam proud of our lawas a system. Iam proud 
of its origin. It had no barbarian for its parent. It is a work 
beyond the conception or power of a barbarian. America for 
centuries was the home of the true barbarian. In Asia and 
Africa he has been and is now. In Europe he has been by no 
means astranger. But it is true that, wherever he has been, he 
has not erected his temple of justice, — no code of laws protect- 
ing life, person or property. 

Yet we find such a code, such temples among our English 
ancestors, at a time when Roman law was buried out of sight of 
man, with no one of its learned disciples left to teach it. It 
must be the fruit of Bible culture. I wish so to believe; I will 
so believe. It can not be an evolution from ape, monkey, hog 
or barbarian. It has not on it the stench of a beast; but, in its 
high and lofty conception of the true and the right, it has the 
sweet aroma of Christian inspiration. Mr. Justice Blackstone 
was right when he declared that Christianity was in part a 
parcel of the Common or People’s Law. 


James S. Barton. 
McMINNVILLE, TENN. 
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In the last issue of your valuable magazine appears a spirited 
article on ** The Progress of Law,’’ in which its author indulges 
in unmeasured condemnation of those law schools which insist 
upon careful instruction in the common law in their curriculum. 
The author evidently regards the time spent in such study as 
wasted, and seems to fancy that some modern law schools which 
bestow but little if any attention to the common law, have dis- 
covered some royal road to legal lore, that will enable the student 
who traverses it to discover ‘* the law and the practice of law 
as it exists to-day’’ in his own State. In the article, the writer 
quotes from some ‘‘ eminent lawyer’’ with whose pages I am 
not familiar, who appears to share the author’s regret that ** our 
fathers were not more wise.’’ Singularly enough both the writer 


and the lawyer from whom he quotes have fallen into the mis- 


conception that the sources of the common law are to be found 
amid ‘* the customs of our barbarous and semi-barbarous ances- 
tors, added to by the decisions of judges of more recent centuries, 
most of whom were neither wise nor learned beyond their age.”’ 

The eminent lawyer seems to be more rhetorical than accurate 
when, in speaking of the common law, he says: ‘ In short we 
find a jumble of rude undigested usages and maxims of succes- 
sive hordes of semi-savages, who from time to time invaded and 
prostrated each other; the first of whom were pagans and 
knew nothing of divine laws; the last of whom came upon 
English soil when long tyranny and cruel savages had destroyed 
every vestige of ancient science, and when the Pandects from 
whence the truest light had been shed on English law lay buried 
in the earth.’ Now, the fact is that Christianity existed in 
England from, about A. D. 61, until the Romans left, about A. D. 


1 Another reply to the articleinour Clark, of the Supreme Court of North 
last number entitled ‘‘The Progress Carolina: 31 Am. Law. Rev. 410. 
of the Law,’’ by Mr. Justice Walter 
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403. It is probable that St. Paul himself visited Britain and 
there planted the Cross. Certain it is that British Bishops par- 
ticipated in person at early councils of theChurch, and that her 
Church dignitaries were at the council of Arles and were invited 
to the Council of Nicea in A. D. 325. Nor is it at all probable 
that, after the departure of the Romans, the incursions of Norse 
and Saxon invaders removed every vestige of ancient science. On 
the contrary, every student of the history intervening between the 
subjugation of England by the Romans and its conquest by the 
Duke of Normandy in A. D. 1066, will find that Christianity 
existed in the land, side by side with much that was pagan, 
sometimes in a flourishing, at other times in a depressed condi- 
tion, as peace or war prevailed. Not, only was the Cross firmly 
planted there, but the civil laws and institutions of the Roman 
Empire had taken deep root. These laws were found existing 
in full force when the outside barbarian first began to ravage the 
land. Under the system in force, the separation of the function 
of judge and jury was complete. The Praetor or Judex dealt 
with and laid down the law of the case according to the Roman 
rule of conduct, and under his rescript, the Judices facti, 
usually consisting of three, heard the evidence produced by the 
parties to the contention, and, applying to the facts the law 
laid down by the Judex, rendered their decision. Brought face 
to face with so enlightened a system of jurisprudence, it is more 
than probable that men, savage it may be, but yet men of 
natural strength of mind and of acute reasoning powers, would 
soon perceive the advantages of such a system over their own, and 
from time to time would adapt and adopt it, with what was best 
in their own crude methods of justice. Undoubtedly this would, 
whilst corrupting the better Roman law, greatly improve their 
own. Not only did the Pandects shed light on English law, but 
they were the law itself until it was corrupted as shown above. 
It is very misleading to say that the last pagans came upon 
English soil when long tyranny had destroyed every vestige of 
ancient science, and equally so to say that they came when the 
pandects lay buried in the earth. When the last pagans came, 
copies of a large part of the Corpus Juris Civilis — the Pandects 
and Digest, Code and Novell, existed and were in use by the 
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churchmen of the day ; this vestige of ancient science remained 
and was neither buried there nor at Amalfi; and various traces 
of masonry and of architecture remain to this day, of date 
anterior to the coming of the last pagans, to show that the 
science of architecture was not destroyed. In the American 
Law Review for January and February is a learned and able 
article entitled ‘* Bracton : A Study in Historical Jurisprudence.”’ 
Such an article will never be written by any one whose legal 
aspirations extend no higher than to know ‘ the practice of the 
law as it exists to-day’’ in his own State. In this article, the 
author points out that Bracton was quite familiar with the Corpus 
Juris Civilis, the Decretum and Decretals, as well as the Digest, 
Code and Novelle. Bracton, he shows, uses the maxims of Roman 
law as though they had been fully naturalized. Maxims which 
are often applied to-day as the very turning-points of the contro- 
versy: ‘* Pater est quem nuptie demonstrant; Melior est conditio 
possidentis ; Scientia et volenti non fit injuria; Expressa nocent, 
_ non, Expressa non nocent; Cessante causa, cessat effectus. If 
Bracton could write as he did in A. D. 1245, if he had at his com- 
mand citations from the ancient sources of the law but which he 
introduces as recognized English law; if as we now know the Pan- 
dects were then lying buried at Amalfi; it is evident that the spirit 
of the ancient Roman law animated what was at his day the law of 
England, and that the latter had much of the bone of the bone 
and flesh of the flesh of its Roman progenitor. Anterior to the 
Norman conquest all the titles to the soil in England were 
allodial, a Saxon term meaning without vassalage, but indi- 
cating the continuance by the Saxons of the same titles to land 
as that which obtained under the Roman occupancy. Not until 
the introduction of the feudal law, with all its oppressive inci- 
dents, can it with truth be said that the law of England was 
inconsistent with the spirit of a free people. Even under the 
feudal system the spirit of the Twelve Tables is manifest in the 
very terms of Magna Charta. On the continent, the feudal sys- 
tem had almost extinguished the light of the Roman law. There 
it struggled feebly in the monastery and the cloister, but in 
England it always burned, thanks to her insular condition and 
freedom from feudality, dimly perhaps at times, but yet burned, 
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keeping alive the embers of hopeful reform and lighting the way 
to justice with its teachings and maxims. The name of the 
Roman law may very easily have been lost amid the cataclysms 
of the times, but its spirit survived them, animating the common 
law, inspiring it with vigor, ever questioning the edicts and con- 
stitutions of kings and prelates, restraining the literal word to 
the true meaning of statutes, and giving shape and form to that 
which was crude or uncertain, by speaking through wise and 
liberty-loving judges, on whom its tongues of fire had descended. 
To rail then at the common law, because at some periods it was 
incumbered by conditions which shock our present notions of 
right, is neither temperate nor instructive. To denounce it as 
a system of barbariau usages, evinces either deficient learning or 
an iconoclastic spirit that would destroy the most sacred relics 
of the past ages and substitute in their place the crude notions 
of reform entertained by a certain class which seems to think 
ancient history began in the year 1492, and law, liberty and 
knowledge in 1776. But to observe and admire that genius of | 
the common law which, struggling to break the bonds woven by 
despotic power around it, at last frees itself, and then addresses 
its powers to ameliorate the conditions surrounding its new- 
found freedom, is both deeply instructing and entertaining. In 
nothing is greater conservatism required than in the law. 
Changes must and ever will be required as_ civilization 
advances and the conditions of life become more and 
more complex. Let it be remembered, however, that all 
change is not progress. It is of the very essence of the 
common law to adapt itself to new and changing conditions. 
Railroad traffic, the telegraph, photography, electricity, etc.,— 
all were unknown forces when Edward I., the English Justinian, 
lived; and yet the principles of the common law existing in his 
age, are so flexible as to furnish to-day the rationes dicendi in 
cases where matters concerning any of these forces come in con- 
troversy. Indeed, most of the statutes relating to such subjects 
are either declaratory of the common law, or contain some 
express modification of it. I am somewhat at a loss to know 
why the writer of the article on which I am commenting, should 
say: ‘*It was said that old Judge Cowen of the New York 
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Supreme Court died in the belief that we had ‘not yet sounded 
the depths of trespass on the case ;’ and the great Judge Story 
was possessed of the belief that Equity could reform a policy of 
Insurance.”” An examination of the arguments and decision in 
the celebrated ‘* Squib case’’ will show that all the law is not 
sounded by saying that in trespass vi et armis the damages are 
direct and in case consequential ; and for one I admire the humil- 
ity and conservatism of a great judge, who did not think he knew 
it all. Asto the remark made about Judge Story’s belief, which 
seems to excite the astonishment of the writer as much as Judge 
Cowen’s doubt does his mirth, it can be said that Judge Story’s 
belief is to-day settled law; for not only will a suit lie to reform 
a policy of insurance before loss, but even after loss, and to 
enforce it as reformed, when, through mutual mistake of parties, 
the written contract does not truly express the agreement. But 
to return. After quoting from the eminent lawyer who speaks 
of the common law as a ‘‘ barren source of pedantry and quibble, 
the writer goes on to characterize the distinctions taken in the 
past between Law and Equity, by eminent lawyers, as ‘* absurd 
and illogical.”” To me the distinction in not only logical, but 
inevitable. If the Law is a system of rules of conduct of gener- 
ally binding force, these rules must inevitably, by strict adhesion 
to them, work injustice in some particular cases, though gener- 
ally promotive of right. But Equity which looks more to sub- 
stances than to form, will permit no wrong to exist without 
furnishing a remedy ; and when the remedy at law is inadequate 
or not speedy or plain, Equity will correct the law in that 
‘wherein by reason of its universality it is deficient.’’ It may 
be true as the writer asserts that the same court or judge may 
administer both Law and Equity. It may also be true that but 
one form of action or suit may be allowed — that the plaintiff 
shall state his case, and the defendant his answer to it in plain 
ordinary language; but it is idle to say that the statute 
which allows this has abolished the distinctions of Law and 
Equity. It has merely abolished certain forms of pleading, 
clothed a common law judge with the powers of a chancellor, 
and made his court either a Court of Law or a Court of 
Chancery to fit the case as made by the pleading, and so 
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to administer adequate justice. But in stating the case in 
pleading, the solicitor, if, for instance, the suit be for 
an injunction to restrain a threatened injury — quia timet — 
must see that pleading has for its major premise the 
rule of equity supposed and understood, which allows redress 
in such cases, and that the facts be stated which bring 
the party pleading within the rule. Again this writer says: 
** The substance of the law, no less than the forms of its admin- 
istration, has been from time to time so modified and modern- 
ized by statute that there abides the faintest perceptible relic of 
the old English Common Law.’’ Can any lawyer accept this 
statement as correct, when any volume of modern reports will 
furnish instances of the application of common law principles 
and maxims to the determination of the meaning, purposes and 
scope of the statute? Will not the question ever arise in the 
lawyer’s mind, how far has the common law been changed or 
modified by the particular statute? And how can any one judge 
intelligently of such change or modification unless he is familiar 
with that law, which the statute changes or modifies? Attention 
is called to the fact that in England to-day a demurrer is un- 
known, because every defense is now taken there by answer. 
Well, what of it? Inasmuch as the office of a demurrer, eo no- 
mine, is to raise an issue of law for determination by the court, 
does it make any substantial difference whether such issue is 
raised by what is termed an answer or by what is called a demur- 
rer? The whole matter is a mere affair of nomenclature. If, 
under the English practice, a complaint were filed which, on its 
face, stated facts showing the plaintiff had no right of recovery, 
or, that omitted to state some essential fact necessary to a 
recovery, would not an answer pointing out the defect be in fact 
a demurrer, and would not the court try and determine the 
issue of law thus raised? The writer says, in effect, that 
unprogressive law schools waste the time of their students 
in teaching them an ‘absurd farrago’’ of the century old 
law of a foreign country, but impart no learning of what a 
young lawyer must needs know —‘‘the law and the practice 
of the law as it exists to-day in the student’s own State.” 
But the statement is not verified by the experience or ob- 
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servation of myself, or others with whom I have conversed. 
We imagine the statement, judging from the general tenor of 
the article in which it occurs, is prompted by the iconoclastic 
bias of the writer, rather than by the desire of fairness. 

It is believed all i¢néelligent professors of law will deem it 
absolutely necessary to thoroughly ground their pupils in the 
learning, the principles, the history, and the more important 
matters of practice of the common law, as well as in the logical 
methods of pleading under it ; that, whilst doing so, they will be 
careful to point out the effect of all important statutory 
changes ; that they will indicate to their pupils how, from time 
to time, as conditions changed, the law itself changed, and that 
decisions based upon existing reasons ceased to be authority 
when the reasons changed; that they will be careful to show 
to minds developing in knowledge of jurisprudence that the 
common law is a vast arsenal of legal weapons, from which the 
lawyer well-trained to a knowledge of their cases, may select 
some one well adapted to disarm and defeat the mere code prac- 
titioner whose imperfect knowledge frequently causes him to 
cite decisions to support his contention which, when read by his 
antagonist in the light of the common law, are made to destroy 
the case they were cited to support. Happily this system of 
instruction has not yet been abandoned in the law schools, nor 
will it ever be in those which aim to turn out lawyers and not, 
‘* shysters ’’ as their graduates. In no school worthy of being 
named as a law school can ‘‘ a modern and practical education ”’ 
be ** vouchsafed to the young student unless the above indicated 
lines of study are followed. In this manner only, will the 
young lawyer ever acquire or know the law and the practice of 
the law as it exists to-day in the student’s own State.”’ 


J. W. WHALLEY. 
PORTLAND, OREGON. 
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THE SUGAR TRUST CASES: A LEGAL COMEDY OF 
ERRORS. 


There were seven cases of criminal prosecutions against con- 
tumacious witnesses in the late Sugar-Trust Investigation before 
a committee of the United States Senate, the final disposition 
of which cases by the Washington courts is a comedy of errors 
which would shame the genius of the creator of the two 
Dromios, and is such a travesty on justice that the blind God- 
dess must blush for shame to know that it was committed in her 
name. These seven defendants had been indicted by a grand 
jury for contempt of the United States Senate in willfully re- 
fusing to answer competent and pertinent questions put to 
them by the committee, touching matters vital to the dignity 
and integrity of the Senate and vitally affecting the whole 
fabric of popular government ; but the trial court made a farce- 
comedy of the whole serious proceeding by ordering the acquit- 
tal of six of the accused on pretexts savoring of sophistry; 
made a laughing-stock of the Senate Investigation, and left the 
Senate impotent to protect or vindicate itself and its members 
against very damaging public charges. 

A brief review of the proceedings which led up to these pros- 
ecutions will be necessary to the understanding of the facts and 
the law upon which the indictments rested, and to appreciate 
the importance of the success of the prosecutions to the govern- 
ment and to the public interests. The facts are of equal im- 
portance with the law, and will be stated as clearly as brevity 
will allow. The prosecutions grew out of an official investiga- 
tion ordered by the Senate of the United States into certain 
grave charges against several senators involving alike their own 
character and the honor of the Senate. Senators had been 
publicly charged with bribery and corruption in official acts, 
and the integrity of the Senate thus assailed; and the investi- 
gation was ordered by the Senate in righteous good faith, so that 
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full proof might be taken in order that the Senate might vindi- 
cate its integrity either by proving the charges false, or, being 
proven true, might purge itself by expelling the guilty members 
for its own sake and for the sake of the country at large. The 
matter at issue in the investigation on the part of the United 
States was none less than that of the power of the Houses of 
Congress not only to protect themselves and their members from 
calumny and gross reproach, but to preserve their own integrity 
by expelling any members against whom personal corruption 
and public dishonesty might be alleged and proven. 

The charges of corruption and bribery grew out of the pend- 
ency in the Senate of the Tariff Bill of 1894, which while pend- 
ing was commonly known as the ‘* Wilson-Gorman Bill.’’ The 
charges were made by many newspapers and persons, and par- 
ticularly by the New York Sun and the Philadelphia Press, 
that a corrupt bargain existed between certain democratic sena- 
tors and the Sugar Trust to favor the trust in the sugar 
schedule of the Tariff Bill by duties to its liking, in return for 
contributions to the democratic campaign funds; and also that 
certain senators were corruptly speculating in stocks of the 
Sugar Trust, and using their official positions to enhance the 
value of the same. 

The Investigation Committee of five senators was accordingly 
appointed, under resolutions adopted by the Senate on May 17, 
1894, promptly organized, and entered upon its duty. Among 
the witnesses called and examined were these seven, who were 
subsequently indicted for contempt of the committee and of the 
Senate in refusing to answer questions put to them. These 
witnesses were: Havemeyer and Searles, respectively president 
and secretary of the Sugar Trust; Chapman, a New York stock 
broker; Shriver and Edwards, newspaper correspondents who 
had made the charges in the Sun and Press; and two non- 
descript witnesses of name Seymour and Macartney. Each of 
these was sworn and testified up to the point where they refused 
to answer certain pertinent questions. The nature of the ques- 
tions proposed and which they refused to answer, may be briefly 
stated, the substance of the same being gathered from an inter- 
esting letter on the subject from the United States Attorney for 
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the District of Columbia, Hon. Henry E. Davis, to whom the 
writer is indebted for much valuable assistance for the matter of 
this article. Havemeyer and Searles were asked if they, as 
officers of the American Sugar Refining Company, had made 
money contributions to the political campaign funds in certain 
States where senators were to be elected in 1894, and if so, what 
amounts and where expended. They refused to answer, or to 
produce the books of the trust to show the facts. Chapman 
was asked whether the firm of Moore & Schley (of which he was 
a member) had bought or sold what are known as sugar stocks 
during the months of February, March, April and May, 1894, 
respectively; or were at that time carrying any such stocks, 
for or in the interest, direct or indirect, of any United States 
senator. This he refused to answer. The questions to Macart- 
ney were identical with Chapman’s, except that they were asked 
by a single senator, a member of the committee, instead of by 
the chairman, and he refused to answer. Shriver and Edwards, 
the newspaper correspondents, were asked the names of the 
congressmen from whom they claimed to have received the 
information as to bribery of senators which they had published 
in their papers. They refused to give the names of their 
informers. Seymour was asked some questions which he 
refused to answer, and was indicted, but subsequently answered, 
and his case was nolled with consent of the District Attorney, 
Mr. Davis, and is thus disposed of. It will be seen from this 
that all of these questions bore upon the public charges made 
and were relevant and pertinent thereto; and none of them were 
pryed into the private affairs of individuals, as was objected to 
them by the defendants. The refusal to answer these several 
questions was certified by the committee, in accordance with the 
Act of 1857, to the Senate. The certificate was signed by the 
Vice-President of the United States, as President of the Senate, 
the certificates and the evidence were taken before the grand 
jury of the District of Columbia, and the seven witnesses were 
indicted. A demurrer was filed in one case, that of Chapman, 
was overruled by Mr. Justice Cole, sitting on trial; after much 
delay and many appeals, the overruling of the demurrer was 
affirmed, and the case remanded to nisi prius, where Chapman 
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was convicted and sentenced to jail for his contempt and viola- 
tion of the law. The farce-comedy of the other cases will be 
noticed in their time. 

The indictments and prosecutions were had under the Act of 
Congress of 1857, a law enacted for the special purpose of 
strengthening the hands of Congress in making pertinent investi- 
gations into public affairs. The statute, as re-enacted in the 
revision of 1873, is as follows: — 

«¢ Sec. 102. Every person, who having been summoned as a 
witness by the authority of either House of Congress, to give 
testimony or to produce papers upon any matter under inquiry 
before either House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question pertinent to the 
question under inquiry, shall be deemed guilty of a misdemeanor, 
punishable by a fine of not more than one thousand dollars nor 
less than one hundred dollars, and imprisonment in a common 
jail for not less than one month nor more than twelve months. 

‘* Sec. 103. No witness is privileged to refuse to testify to any 
fact or to produce any paper respecting which he shall be ex- 
amined by either House of Congress, or by any committee of 
either House, upon the ground that his testimony to such fact, 
or his production of such paper, may tend to disgrace him, or 
otherwise render him infamous. 

** Sec. 104. Whenever a witness, summoned as mentioned in 
section 102, fails to testify, and the facts are reported to either 
House, the President of the Senate, of the Speaker of the 
House, as the case may be, shall certify the fact under the 
Seal of the Senate or the House, to the District Attorney for 
the District of Columbia, whose duty it shall be to bring the 
matter before the grand jury for their action.’’ ! 

While the Chapman case, a sort of test case for the others, 
was in the limbo of the numerous appeals which the defendant 
took, in the effort to thwart the righteous judgment of Mr. Jus- 
tice Cole, the other cases abided its result. But upon the final 
conviction and sentence of Chapman, the six cases were called 
for trial. At this point there comes to my table the Congres- 
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sional Record of July 6th, 1897, and I encounter by chance 
on page 2750, some directly appropos remarks made by Senator 
Allen, which I cannot refrain from quoting here. In arunning 
debate on the final passage of the pending Tariff Bill, he touches 
sharply upon the Sugar Trust, refers to the Senatorial Investi- 
gation, and makes some caustic remarks which fit admirdbly into 
this discussion right at this point. He speaks of the course of 
the prosecutions, the efforts of Chapman to escape the toils of 
Mr. Justice Cole’s inexorable sentence, and then with elo- 
quent force: ‘* Finally Chapman went to jail as a consequence 
of his violation of that law. That was not altogether to the 
satisfaction of Mr. Havemeyer and his other associates. By 
some means, unknown to me, Sir, a change of forum took place. 
Cole and Cox were set aside, and a judge of the name of Brad- 
ley appeared on the bench to try the remainder of the indicted 
persons. They were put upon trial and acquitted as rapidly as 
the cases were called and the juries could be impaneled. Like 
Samantha skinning eels, where she kept an eel in the air all the 
time, Bradley kept one acquittal in the air constantly until all 
the parties were acquitted.’’ We will now consider Judge Brad- 
ley’s judicial antics ; and, reading this record, we can but wonder, 
with Shakespeare, wherefore — 


* * * ‘ Man, proud man, 
Dressed in a little brief authority, 
Like anangry ape * * * 
Plays such fantastic tricks before high Heav’n, 
As make the angels weep! ” 


The case of Chapman, which was the only conviction, was 
not tried before Judge Bradley, but before Judge Cole. His 
defense, which, as far as it went, was common to all the cases, 
raised on demurrer several objections, which seem to be — 
lst, that the Senate had not the constitutional right to author- 
ize its committee to make the investigations provided for by the 
resolutions of May 17; 2nd, that the committee had no juris- 
diction and authority to require answers to the questions put to 
the defendant, because the resolution did not avow a purpose on 
the part of the Senate to take action within its constitutional 
functions upon such report as the committee might make; 3rd, 
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that the questions asked of the defendant required of him an 
exposure of his private affairs, and that he is protected by the 
constitution of the United States from such inquiry; 4th, that 
Congress has no power to make the refusal of a witness sum- 
moned before a committee to testify, a crime, and therefore the 
Act of 1857 is invalid; 5th, that the Act of 1857," is a delega- 
tion of power to punish for contempts, and therefore invalid. 
These general objections will be noticed first, as they are funda- 
mental and serious; the objections on which Judge Bradley 
made his *‘ eel-skinning’’ dismissals will be seen to be frivolous 
and a travesty on elementary law. 

1. It cannot be denied on principle that the Houses of Con- 
gress and similar legislative bodies do have the right to conduct 
legislative examinations into pertinent matters and to enforce tes- 
timony of witnesses. In the constitutional bodies of the United 
States, this power is not general and unlimited as it may be in 
the British Parliament. The leading English cases are Kielley 
v. Barson,? and Beaumont v. Barrett. Under the constitution, 
the Houses of Congress have respectively the power to judge of 
the elections, returns, and qualifications of their own members ; 
to determine the rules of their proceedings; punish their members 
for disorderly behavior; and, with the concurrence of two- 
thirds, expel a member.‘ They necessarily possess the inherent 
power of self-protection. In order to carry out any of the 
powers just enumerated, it would be necessary to discover the 
facts upon which to base action, and this can only be had by 
hearing testimony of witnesses. The grant of a power carries 
with it the right to adopt proper means to attain the end pro- 
posed. In the Chapman case the Supreme Court settled the 
matter in these conclusive words: ‘* We quite agree with Chief 
Justice Alvey delivering the opinion of the Court of Appeals, 
that ‘Congress possessed the constitutional power to enact a 
statute to enforce the attendance of witnesses, and to compel 
them to make disclosure of evidence to enable the respective 
bodies to discharge their legitimate functions; ’ and that it was 
to this effect that the Act of 1857 was passed.’’® 


1R.S. Sec. 102. 31 Id. 59. 5 In re Chapman, 166 U. S. 661. 
24 Moo. P. C. 63. Const. U. S., Art. I., Sec. 5. 
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2. The questions were objected to on the claim that they in- 
truded into the private affairs of citizens, in violation of the 
security against unreasonable searches and seizures protected by 
the Fourth Amendment. The matter under investigation was 
charges of corruption against senators, not stockbrokers of cor- 
poration officials. The questions dic not pretend to look into the 
private business of the witnesses, or the conduct, methods, ex- 
tent or details of their private affairs. They sought to establish 
whether certain senators had made corrupt bargains or specu- 
lated in certain stocks admittedly and properly traded in by 
witnesses. The Supreme Court disposes of this objection with 
good reasoning, saying: ‘‘The questions were undoubtedly 
pertinent to the subject-matter of the inquiry. * * * We 
cannot regard these questions as amounting to an unreason- 
able search into the private affairs of the witness, simply 
because he may have been in some degree connected with 
the alleged transactions; and as investigations of this sort 
are within the power of either of the two Houses, they 
cannot be defeated on purely sentimental grounds.’’ The 
case of Kilbourn v. Thompson,' much relied on by defendants 
to defeat the investigation, is entirely distinct from the case at 
bar. In that case, Jay Cooke was indebted to the government, 
and failed, and his affairs were in the hands of the courts for set- 
tlement. It appeared that he was interested in some real estate 
pool, and Congress ordered an investigation. A witness re- 
fused to give information concerning the affairs of the pool, and 
the Supreme Court held that he rightly refused, because Con- 
gress had no jurisdiction in the premises, for the reason that it 
could not possibly, as a result of the investigation, take any action 
one way or another to remedy the situation, and that the courts 
alone could settle the estate. But in these cases matters con- 
cerning the Senate and the public were under investigation, and 
the Senate had jurisdiction.. The right to expel a member ex- 
tends to all cases where the offense is such as, in the judgment 
of the Senate, is inconsistent with the trust and duty of a mem- 
ber.2. Reference to the Chapman case, where reported, will 
suffice to dispose of the other points raised by demurrer. 


1103 U.S. 168. 2 1 Story Const., Sec. 838. 
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In the pending investigation, it was developed that the officers 
of the Sugar Trust had expended money for the election of 
Democrats in New York and Republicans in Massachusetts at the 
same election in the same year. This was not contradicted 
or denied. So the committee demanded of Mr. Havemeyer, 
president of the trust, and of Mr. Searles, its secretary and 
treasurer, the amounts of the contributions and details of 
its expenditure. With ‘* brutal frankness’’ they admitted 
that they had personal knowledge of the transactions; but 
declined to give the information, on the pretexts that they 
had not been served with a subpoena duces tecum, to produce 
the trust’s books where the evidence would be found; and, too, 
because the contributions related to local and State elections and 
not to national elections and because the questions related to 
their private affairs. And Judge Bradley accepted these excuses 
and ordered the acquittal of the trust magnates. The pretexts 
were frivolous. Buying the election of United States senators 
by corrupting State legislators, is not a local matter; the Sen- 
ate is the sole judge of the election of its members; and, on 
proof of illegal or fraudulent election, has the indisputable right 
to refuse them admissionin to the Senate, or to expel them if 
admitted inadvertently. The pretense of not being served with 
subpoena ducestecumis absurd. As pointedly remarked by ‘‘ Lex,”’ 
an anonymous writer who reviewed these cases quite ably the 
other day in the Washington Times, ‘* it was not the refusal to 
bring in the books of the sugar company, or to examine them 
to refresh his memory, or to ascertain the amount of the con- 
tributions, that constituted the offense, but a refusal to answer 
the questions touching certain political contributions.’? They 
had admitted knowing, but refused to tell; therein was their 
flagrant violation of the statute. But Judge Bradley let them 
go acquitted on a ridiculous pretense. 

The acquittal of Shriver and Edwards, the newspaper corre- 
spondents, was on even a more frivolous pretext. They had 
been called as witnesses, had been sworn, and testified up to the 
point where they had been asked the names of their informers, 
which they refused to answer, and were indicted. Judge 
Bradley held that, inasmuch as they had not been served with a 
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formal ‘* summons,’’ they could not be convicted. They were 
both notified by the sergeant-at-arms, whose duty it was to 
serve summons, that they were wanted, and, asked if they would 
require formal summons, replied no, but that they would appear, 
They did appear and testified. The statute expressly provides, 
that ‘‘ every person who, having been summoned, or who, 
having appeared, refuses to answer,’’ shall be guilty, ete. A 
summons or subpoena in a civil suit, or a capias in a criminal 
case, may be waived by any party, it being but a personal right, 
and may be waived. A criminal often surrenders himself into 
the hands of the law; often pleads guilty, and receives his 
sentence, waiving all the constitutional guaranties of his life and 
liberty. To holdthat a mere witness before an informal investi- 
gating committee cannot waive summons by appearance is too rid- 
iculous to deserve the words necessary to formally repudiate it. 

On a par with the above case is the holding of Judge Bradley 
in the case of Macartney, who was indicted for the same con- 
tempt as Chapman, the cases being identical, except that the 
question was asked during the investigation by a member of the 
committee other than the chairman. I think that lawyers and 
laymen alike will agree with the language of Senator Allen in 
his speech to which I have above referred, where, speaking of 
Judge Bradley, he says: **I do not know him, and I do not 
care; but, Mr. President, a man occupying the Bench in the 
District of Columbia, or elsewhere, who would hold the doctrine 
that a question put by one member of a committee, when 
not objected to by the balance of the committee, and when they 
gave their assent to it by silence, was not a question of the 
whole committee, ought to be impeached for general imcom- 
petency for not knowing a fundamental principle of jurisprud- 
ence that has come down to us for six hundred years,”’ 

And this general incompetency and ignorance, not to use 
more invidious terms, extend through the actions of the judge 
in ordering all these acquittals, making a farce of a momentous 
proceeding, and bringing into new reproach the administration 
of the law against the rich and powerful and their protégés. 


JOSEPH WHELESs. 
Sr. Louis. 
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The passing of the news association known as the United 
Press ends a conflict between two great corporations for the con- 
trol of the news business of the United States, a conflict which 
has extended over half a dozen years; and ends it, as all such 
conflicts end, by the creation of a great monopoly. The struggle 
between the United Press and its surviving enemy, the Associa- 
ted Press, the two news associations into which nearly all the 
daily papers of the country had finally been gathered, was 
characterized by a keen and relentless competition, the lavish 
expenditure of money, and, to the eye of an outsider, by intense 
bitterness of feeling. Each antagonist seemed to draw its in- 
spiration, not from the prospect of advantage to itself, but from 
the hope of injury to its adversary. The United Press had been 
obviously tottering to its fall for some time before the final 
catastrophe; the superior abilities or the superior resources of 
the Associated Press made daily inroads upon its forces, until 
hardly a week passed that did not witness the defection of some 
newspaper from the United Press to its rival. When the col- 
lapse came in March, it was merely the fall of a tree already 
hollowed out to the bark. 

By this triumph, the Associated Press acquires a practical 
monopoly of the business of collecting and disseminating, 
through its members, the news of the day. Its contracts with 
them forbid their taking news from or furnishing it to other 
associations; and, in turn, restrain it from furnishing news to 
papers not members of the association, or admitting new members 
in any city without the consent of the local members, except in 
one contingency, hereafter noticed. The newspapers in this 
association have, in short, locked themselves in and thrown the 
key out of the window. We believe, that under certain circum- 
stances, a member may leave the association; but this liberty is 
something like that of a passenger to leave a vessel in mid-ocean, 
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by jumping overboard. It is impossible for the private enter- 
prise of a single newspaper proprietor, even of half a dozen such 
proprietors, to duplicate the vast machinery for the collection 
and distribution of news enjoyed by an association of this kind; 
which has a member wherever a daily paper is published and a 
correspondent at every cross-roads. It is moreover quite unlikely 
that, so long as the tragic end of the United Press remains in 
the memory of newspaper publishers, any effective effort will be 
made to build up a rival news association; and the prospect is 
that the Associated Press will for many years absolutely control 
the collection of the telegraphic news of the country, except in 
so far as its labors are supplemented — and only supplemented — 
by the special correspondent; and.those publishers who are 
fortunate enough to own a franchise will doubtless reap a hand- 
some return from this monopoly,—a monopoly the most com- 
plete and unassailable in existence. 

That such would be the outcome of the struggle has long been 
evident to those who have studied the progress of what may be 
called the trust-forming habit which is spreading like a ferment 
through every department of business. The wonder is not that 
this part of the newspaper business has at last fallen into the 
hands of a trust, but that it had not done so long ago. Indeed, 
it has been on the verge of that decline all along, ever since tel- 
egraphic news became the corner-stone of newspaper success; 
and preceding press associations have, by agreements and under- 
standings between themselves, succeeded, to a greater or less 
extent, in maintaining a monopoly of a limited and changeable 
sort. From the very nature of the business it is destined to be 
a mononoly, like the railroad, the telegraph, the telephone and 
many other forms of public service. If such an agency were 
managed conscientiously and justly for the benefit of the public, 
no one would dream for an instant of suggesting that a second 
and competing agency be created. Where there have been com- 
peting news associations a perpetual truce or a war of extermi- 
nation has been inevitable; and a close monopoly is the certain 
result of either policy. 

So far as we know, not a single voice has been lifted by the 
newspaper press, ever so loud in its condemnation of trusts and 
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monopolies, against the introduction of the methods of the 
financial pirate into a field infinitely more important than hard- 
ware and groceries. The steel pool and the sugar trust merely 
rob us of a portion of our incomes; but it is scarcely an exag- 
geration to say that the newspaper trust may some day rob us of 
our liberties. A monopoly of the news may come to mean, not 
in a legal sense, but practically, an invasion of the liberty of the 
press. In a city of 600,000 people there are but three 
daily papers published in English belonging to this monop- 
oly. When the Associated Press succeeds in accomplish- 
ing that to which it obviously tends—the destruction of 
all competing daily newspapers — is it not conceivable that the 
public may at any time not only find itself without an organ 
for the expression of its opinions and the maintenance of its 
rights, but even be denied a hearing in the columns of the daily 
press? We need not suggest what odious arguments may be 
resorted to in atime of political strife, to bring about such a 
conspiracy of silence and suppression; a conspiracy which, in a 
close contest, might give a fatal and most unfair advantage to 
the party producing it. Indeed, it is not necessary to assert the 
bribery of editorial opinion to reach this result. A press asso- 
ciation which holds, so to speak, the keys of the newspaper 
heaven and hell, might find a hint to the publisher suffi- 
cient to produce any desired change in the tone of the paper. 
It is well to remember that the press associations have been 
accused, time and again, of coloring, if not absolutely corrupting, 
the news; while that form of distorting facts which consists of 
reporting one event and not reporting another, or slurring it 
over in a few words, has been too common to excite even criti- 
cism. If the things that have been charged against these asso- 
ciations have been done in the green tree, what will be done in 
the dry? Will the association mend its ways when it is assured 
that there will be no competitor present to furnish a truthful 
account of that which it reports untruthfully? No one knows 
better than the newspapers themselves what results may flow 
from this most odious form of trust; yet not a single one of its 
beneficiaries has the honesty to say that its opposition to trusts 
extends to those in whose spoils it is allowed to share. 
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On the other hand, at least two newspapers have had the 
courage to appeal to the courts to aid them in clinching the 
rivets of their monopoly on the public. In Minnesota, the Min- 
neapolis Tribune sued out a bill in equity against the Associated 
Press to enjoin the violation of a contract under which it claimed 
a right to the exclusive publication in the city of Minneapolis 
of the news furnished by that association.’ The facts developed 
by the evidence were as follows :— 

The complainant had entered into a contract with the defend- 
ant, on March 2d, 1893, for its news service, and thereafter 
surrendered, in accordance with the terms of that contract, its 
rights as amember of the United Press. That contract included, 
among others, the following provisions: 1. That the Tribune 
should have the right and privilege of receiving and printing 
the news reports of the Associated Press for a term of years. 
2. That the rights, duties and obligations of the respective 
parties, ** except as hereinbefore specifically provided for, shall 
be controlled and governed by the by-laws ’’ of the Associated 
Press. 38. That the Associated Press would not furnish any 
news reports to any newspaper published in the territory sur- 
rounding Minneapolis, ** not now entitled to receive the same 
under the by-laws of ’’ the Associated Press, without the written 
consent of the Tribune. 

The by-laws of the Associated Press provided that no new 
member should be admitted from any city in which the associa- 
tion already had a member or members without the 
written consent of all such members; but another article 
provided that ‘* newspapers which were entitled to a service of 
news under existing contracts with the Western Associated Press 
or the United Press on the 15th day of October, 1892, shall not 
be considered as new members within the meaning of this 
article.”’ 

Prior to the making of the contract in question, the Tribune 
had been receiving news of the United Press and of the 
Western Associated Press, which was the predecessor of the 
Associated Press, and, with the consent of the United Press, 


1 Minnesota Tribune Co. v. Associated Press, 77 Fed. Rep. 354. 
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had entered into a contract with the Minneapolis Times to supply 
it with the news of that association for a term of three years 
from July Ist, 1891. Though this contract was between the 
Tribune and the Times, it could not have been made without 
the consent of the United Press, under the terms of the Tribune’s 
contract with that association, and that consent was given at an 
interview between the managers of the three companies. 
Besides, an increase of the weekly tolls of the United Press 
was made, in consideration of the increased service, and a por- 
tion of this increased charge was paid by the Times, in addition 
to the stipulated payments of the Tribune. The Times also went 
to a considerable expense in fitting up its offices for the reception 
of the news report of the United Press; so that its relation to 
the United Press seems to be a contractual relation in every 
aspect. 

On September 27th, 1894, the defendant, the Associated Press, 
entered into a contract with the company owning the Times, by 
which it agreed to furnish it for a term of years with its news 
reports. It was the execution of this contract which the Tribune 
sought to have enjoined by the United States District Court for 
the District of Minnesota. Judge Lochren, in an opinion 
evidently prepared with great care, dismissed the bill, on the 
ground that the Zimes came within the exception of a ‘* news- 
paper entitled to a service of news under existing contracts with 
the * * * United Press on the 15th day of October, 1892,”’ 
and therefore the consent of the Tribune was not necess 
before a contract could be made by the Associated Press with the 
Times for the use of its news report. The decision seems clearly 
the only one which could have been rendered on the facts. But 
on what a slight foundation the rights of the parties rest, will 
be perceived when it is observed that the section of the contract 
with the Tribune which makes the by-laws of the Associated 
Press govern the rights, duties and obligations of the respective 
parties thereto, excepts from this rule only that portion of the 
contract ‘‘ thereinbefore specifically provided for; ’’ while the 
section which apparently.gives the Tribune an exclusive franchise 
in the city of Minneapolis follows it, so that that section is sub- 
ject to the by-laws in question; and it has been shown that those 
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by-laws specially reserved to the Associated Press the right to 
admit to membership without the consent of the local members 
all newspapers which were entitled on a certain date to a news 
service under existing contracts with the United Press, ete. If 
these sections had been placed in the contract in a different 
order it is obvious that the Tribune would have had an exclu- 
sive franchise, unless the contract could have been attacked on 
the ground of public policy. That the Tribune supposed it was 
securing an exclusive franchise, can hardly be doubted. If the 
contracts had been submitted to any examination less searching 
than that of a judicial contest, even a careful lawyer might have 
come to the same conclusion as the Tribune. The mine is so 
cleverly concealed that it is difficult to believe that it was 
accidentally laid. 

Whether the Associated Press is endeavoring to extend its 
service generally to newspapers falling within the excepted class, 
we do not know. It has made contracts of the same kind with 
the Omaha World-Herald and the Lincoln Journal and has 
thereby brought upon itself a suit for an injunction by the 
Omaha Bee,' which claims the same right to an exclusive fran- 
chise as is set up by the Minneapolis Tribune. But a statute 
of Nebraska compels telegraph companies and news associations 
to serve all newspapers impartially, and perhaps these contracts 
were entered into because of this statute. Judge Keysor held 
that, under this statute, the Associated Press was not only at 
liberty to furnish its reports to the papers in question, but could 
be mulcted in damages if it did not do so; but he also held that, 
in the absence of such a statute, it might do so, on the same 
reasoning as was advanced by Judge Lochren in the Minneapolis 
case. The opinion further contains intimations that, on general 
grounds of public policy, news associations should be compelled 
to serve the public impartially, just as any other corporation 
engaged in a public employment is compelled to do. 

The Nebraska statute classes news associations with telegraph 
companies, and it is evident that there is a strong analogy 
between the functions of the two kinds of corporations, though 
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one is engaged in transmitting private information from one 
person to another and the other is engaged in transmitting and 
making public what may be termed public information. It was 
long ago held that a telegraph company could not discriminate 
between different newspapers, but must give the same service to 
all at equal rates. That the service of the telegraph company 
is a mechanical one, analogous to that of a common carrier 
of goods, while the service of a news association is partly of an 
intellectual character, requiring the exercise of judgment and 
discretion and personal confidence between the parties, — does 
not seem to differentiate the two kinds of service sufficiently to 
take them ont of the same class. It is because a telegraph com- 
pany exercises a public function and the public is obliged to use 
it, that the State undertakes to regulate it. As civilization 
grows and invention increases the instruments of communica- 
tion between man and man, the law takes hold of them, if 
their use involves the creation of a monopoly or the exercise 
of a public function, and applies to them the principles of 
justice which have been evolved with respect to the simpler 
instruments of earlier times. The law of common carriers 
furnished all the law that was required in dealing with the 
new questions introduced by the railroad; though its appli- 
cation to new conditions has added very largely to it. When 
the telegraph was invented, it seemed to present an entirely 
new subject to the courts; but is was not long before they 
found that the principles of the law of common carriers could 
be partially adapted to this new service. The telephone has 
likewise been brought within the reach of the law, and telephone 
companies are no more at liberty to refuse to serve an individual 
than is a telegraph company or a railroad. The same reasons 
which have justified the courts and the legislatures in protecting 
the public from the oppression or the caprice of these companies, 
seem to justify them in protecting the public from the oppression 
or caprice of news associations. 

Every argument which has been’ adduced in favor of the 
right of the state or national government to regulate those busi- 
ness corporations which have succeeded in one way or another 
in securing the practical monopoly of a particular commodity, 
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applies with added force to corporations of thiskind. The regu- 
lation of those corporations, which has been attempted with 
more or less success by the states and the nation, seems at first 
a far stretch of the police power. Whatever power they have 
has been reached, not by the possession of any public franchise 
or the exercise of any public function, but simply by a series of 
acts, each lawful enough in itself, but the result of which public 
opinion has decided to be an injury to the community. But the 
very first act in the existence of a news association is an unlaw- 
ful one in itself ; the act by which it makes an exclusive contract 
with a newspaper ; for that contract is a contract in restraint of 
trade and judged by all the rules which the courts have laid down 
for the determination of the legal or illegal quality of such con- 
tracts, it is illegal. With all their insolence and defiance of 
public opinion, none of our industrial trusts have had the hardi- 
hood to restrict their trade to a single dealer in a large city, as 
the press association does. It has been repeatedly held that 
agreements entered into by persons engaged in the same trade 
the effect of which is to deprive the public, even to a slight ex- 
tent, of the benefits of unrestricted competition, are illegal and 
void; while here is an agreement which utterly destroys compe- 
tition in the business of supplying news reports to publishers, 
and greatly reduces the competition in supplying the news to 
the public in the form of a printed newspaper. 

Not only is the existence of this association in its present 
form offensive to the general law of the country, but it is 
obnoxious to the very terms of the Federal Anti-Trust Law? 
It is now settled that the transmission of telegraphic messages is 
commerce ; and though that term might seem hardly applicable 
to a message of a social character, it obviously covers news dis- 
patches which are collected, transmitted and published for the 
purpose of sale. And wherever such news passes from one 
State to another it becomes interstate commerce; and any con- 
tract in restraint of the trade in it is distinctly within the law. 
Under the law it is not necessary that the restraint be unreason- 
able; that question has been decided by Congress when it made 
any restraint unlawful, though a minority opinion was mustered 
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in the Trans-Missouri decision to the effect that when Congress. 
said any restraint it meant any unreasonable restraint.! 

But if an unreasonable restraint of trade is one which pro- 
duces a serious injury to the public, then the restraint produced 
by these press association contracts is of the most unreasonable 
kind. Itis not necessary to consider the injury to a large portion 
of the newspaper press and their employés who are likely to be 
driven out of business ; the conclusive reason why the powers 
of the law should be invoked to break up this trust is the pub- 
lic reason already alluded to, the dangerous and restrictive 
influence which it will exercise on the public press. It is, beyond 
question, for the public good to increase the number of news- 
papers; to multiply the number of foci of intellectual activity 
and public criticism and afford an outlet to every shade of opin- 
ion. Discussion is the safeguard of democratic institutions ; 
and an ironclad publishers, trust may be as fatal to discussion as 
a censor of the press. In comparison with this danger, the 
injury to private interests which is threatened, great as it is, 
sinks into a matter of small importance. 


THomas W. Brown. 
St. Lovuls. 
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NOTES. 


Recent APPOINTMENTS TO THE FEDERAL Bench: Morrow anp 
DeHaven. —The President recently promoted Hon. William W. 
Morrow, then holding the office of District Judge of the United States 
for the Northern District of California, to the office of Circuit Judge 
for the Ninth Federal Circuit, which office was made vacant by the 
resignation of Judge McKenna, to take a seat in the President’s Cab- 
inet. To fill the vacancy caused by the promotion of Judge Morrow, 
he appointed Hon. John J. DeHaven, formerly a justice of the 
Supreme Court of California. Both of these appointments have given 
the highest satisfaction. 


American Bar Association.— The next meeting of this distinguished 
and influential body will take place at Cleveland, Ohio, on August 25th, 


26th and 27th, 1897. 


Supreme Court or THE Unitep States.— This tribunal adjourned on 
the 26th of May, leaving apparently 380 cases on its docket undisposed 
of, but actually only 359, 21 of the 380 having been argued and sub- 
mitted. This is a smaller arrears than the records of the court have 
shown for thirty years. 


Supreme Court or Missouri.— The judges of this court are deserv- 
ing the good opinions of the profession by continuing their spring 
session through the summer, instead of adjourning with the approach of 
hot weather, according to the settled custom of thecourt. The docket 
of the court is about two years in arrears, and the judges seem de- 
termined to catch up. At this writing (July 17) they are still in 
session, though there have been two weeks of intensely hot weather. 
The bar will not begrudge them a good vacation. It is the only com- 
pensation which falls to the lot of an overworked judge. 
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Empracery.— In construing a benevolent statute, inviting citizens to 
settle on public lands, the words ‘‘ single man’’ will embrace an 
unmarried woman.! 


‘‘Tue Last Worp on THE SuBsect.— The usually accurate corre- 
spondent of the Law Journal (London) in a letter printed in that 
journal on May 29th, quotes at length our observations on the decision 
of the Supreme Court of the United States, involving the question of 
the legal right of a sailor in the merchant service to desert, calls 
‘them ‘‘ the last word on the subject,’’ and credits them to the Harvard 
Law Review. 


A Sytiasus ‘‘ Witsovut Reason.’’— According to a syllabus in the 
Southwestern Reporter, a verdict of $400, where defendant, a large 
woman, without reason, so severely beat plaintiff, a small woman, that 
she was disabled for three months, was not excessive.2 We suppose 
that if the defendant had not been ‘‘ without reason,’’ the verdict 
would have been regarded as excessive. 


Waste oF Puptic Trwe.— A passage of words took place in a recent 
trial in England between Mr. Justice Hawkins and Mr. Kemp, Q. C. 
The learned justice reproached the learned barrister with wasting public 
time, by bringing and prosecuting untenable actions. The retort was 
sharp and worthy of the independence of the bar of England. The 
law journals have been discussing it, defending the advocate, and 
paying left-handed compliments to the judge. The Law Times says 
at the conclusion of an editorial on the incident :— 


May we be pardoned if we add that complaints about the waste of public 
time come with greatest weight from quarters which are above reproach. 


A Great CHANCELLOR Wuo ‘‘ Wronc.’’— The Chicago 
Law Journal prints (or reprints) the following anecdote of one who, 


1 Silore v. Ladd, 7 Wall. 219; as 2 Faulkner v. Davis, 38 S. W. Rep. 
given in Danforth’s U. S. Sup. Ct. 1049. 
Digest, 997. 
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next to Chancellor Kent, is recognized as perhaps the greatest equity 
judge who ever sat in this country :— 


Chancellor Walworth, according to Mr. Clinton, was responsible for the 
abolition of the Chancery Court in New York State. He interrupted counsel 
continually, his interruptions often becoming a discursive and aggravating war- 
fare on the pleader. On one occasion a lawyer commenced to argue a case 
before him. He had hardly begun when the Chancellor interrupted, telling him 
that he had brought his action ‘all wrong; ”’ it should have begun in a dif- 
ferent way, which he specified. The lawyer replied that he did not feel at liberty 
to go against all the decisions applicable to the subject. He said he could find 
no authority in favor of the course which the Chancellor had suggested. The 
latter, with no little impatience, said: “‘ Then you should have retained counsel 
who would have advised you to bring the action as I have suggested.”’ The 
lawyer replied: ‘‘Since your honor went on the bench, there has been no 
counsel at the bar to whom I could have applied who would have given such 
advice.”’ 


A Po.tce Court PastoraL: Strire or Pretty Rose McCann anp 
HER Stincy Hor Tamate Man.— Will our learned readers forgive us 
for working in this remnant from our dog-days’ collection ?— 


John Hay had called on Rose McCann. John is a hot tamale man, and it 
was in Tamale Town he plied his business up and down, and it was there the 
fight began. 

Rose is the flower of “‘ Ellum” street. A rarer bud you'll scarcely meet, and 
John himself is not a jay, despite the fact his name is Hay. 

Last night, the current rumors tell, sweet Rose McCann was raisin’ ell be- 
cause her lover John would not give her a nice tamale hot to satisfy her hunger 
deep and fix her so she’d go to sleep. 

When John refused, sweet Rose McCann commenced to pound her little man, 
and cried:— 

*T’ll beat a bale of Hay out of your carcass every day. Unless you treat me 
like I’m white, I'll cut your gizzard out to-night! ”’ 

Just at that moment Sergt. Grass, who heard the noise that came to pass, 
appeared in all his fighting clothes and there arrested John and Rose. 

This morn when John was on the stand Attorney Clover took a hand. 

‘This is a most unusual day,’”’ he said in manner droll and gay. ‘* Here’s 
Rose and Grass and Clover Hay.”’ 

“Then Judge Pea-body rose to say: ‘I'll fine you both and grant a stay, 
but let this vegetation cease thereafter to disturb the peace.’’ — St. Louis Post 
Dispatch. 


Courageous Worps From A JupGE.—In his address to 
the graduating class of the law school of the University of Colorado, 
at Boulder, Colo., on May 31st, Mr. United States Judge Hallett, the 
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Dean of the Faculty, used the following bold words: ‘‘ Much discus- 
sion has arisen of late as to the lawyer’s character as a reformer; 
possibly because the era of reform is upon us, and this is a time of 
great expectancy in governmental affairs. That he is largely concerned 
in organizing governments and in making the laws is generally con- 
ceded; that he is also conservative of the present order and too much 
occupied in defense of his learning to accept readily the new ideas of 
the time is generally believed. In this impetuous age the world has 
little time to read Bacon’s philosophy or to consider his sound common 
sense. 

***It were good that men in their innovations would follow the 
example of time itself, which indeed innovateth greatly, but quietly.’ 

‘It is a little more than a century since our government was estab- 
lished, according to Mr. Gladstone, ‘the most wonderful work ever 
struck off at a given time by the brain and purpose of man.’ 

‘*The changes wrought in that time have been great; some of them 
must needs be undone. That strange heresy of a divided court that 
the constitution of the country exempts one-half its wealth from con- 
tributing to the support of the general government, may be corrected 
in the course of the incoming century. So also the private corporation, 
which is now largely a disguise of the evil machinations of men, may 
be taken from the body politic, as an unwelcome tumor is sometimes 
cut from the natural body when it becomes a source of danger. The 
public temper forbodes many changes in civil life which we cannot 
here enumerate, but it is clear enough that the incoming century will 
not be less prolific of change in methods of government than that which 
is now drawing to a close.’’ We say bold words, from the fact that 
most of the Federal judges seem to regard it as their peculiar office to 
protect the poor corporations from the persecutions of socialists, com- 
munists and other evil-disposed persons. 


In wuat District Patgnt Cases May BE Broucut— Dovust on 
THIS SuBsectT REMOVED By AN Act or ConGress.— In a note in the pre- 
ceding number of the Review,! we stated that the bill, providing the 
district where patent cases for infringement should be brought, had 
passed both Houses of Congress, but had failed to become a law owing 
to the lateness at which it was sent to the President for his approval. In 
this last particular, we find that we were mistaken. The bill was signed 


1 May-June, 1897, Vol. 31, p. 438. 
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in time to become a law, having been the last signed by ex-President 
Cleveland save two. The Act of March 3d, 1897, to be found in the 
pamphlet edition of the Statutes of the United States, passed at the 
second session of the Fifty-fourth Congress,! reads as follows: ‘* Be 
it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, that in suits brought for the 
infringement of letters patent the Circuit Courts of the United States 
shall have jurisdiction in law or in equity, in the district of which the 
defendant is an inhabitant, or in any district in which the defendant, 
whether a person, partnership, or corporation, shall have committed 
acts of infringement and have a regular and established place of busi- 
ness. If such suit is brought in a district of which the defendant is not 
an inhabitant, but in which such defendant has a regular and established 
place of business, service of process, summons, or subpoena, upon the 
defendant may be made by service upon the agent or agents engaged 
in conducting such business in the district in which suit is brought.” 
The advantages and benefits to be derived from this Act, in bringing 
suits for infringements of letters-patent, are explained in the note in 
the previous number heretofore referred to. The same Congress also 
made considerable changes in several of the sections in the Revised 
Statutes relating to patents, which, however, do not take effect until 


January 1, 1898. This Act may be found in the pamphlet edition 
containing the statute of the United States, passed at the second 
section of the Fifty-fourth Congress.? 


CrounaL Procepure: Granting A New TriaL BECAUSE OF THE 
IxcomPeTENcY OF DeFeNDANT’s CounsEL.— We recall but one criminal 
case where a new trial was granted because of the ignorance and in- 
competency of the counsel for the defense. The alleged counsel for 
the defense in that case, which was a conviction of murder, was an 
old negro who had become an applicant for admission to the bar and 
had been rejected by the judges of the St. Louis Court of Appeals, 
and had then sneaked out into a country circuit and induced an easy- 
going and complaisant judge to admit him to practice. Having done 
that, he came back and attempted to enter upon the practice of law in 
St. Louis. He was assigned in the criminal court of that city, to 
defend another negro on a charge of murder. His defense exhibited 
a degree of ignorance, incompetence and general imbecility such as 


1 Page 695. 2 Page 692. 3 State v. Jones, 12 Mo. App. 93. 
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beggars description. The St. Louis Court of Appeals reversed the 
conviction on the sole ground that the prisoner had not had the benefit 
of counsel. No just-minded person could read that record without 
concurring in the result. The same course has recently been taken in 
the criminal court of Cook County, Illinois. A defendant in an indict- 
ment for perjury, having been found guilty, was granted a new trial 
by the judge on account of the inefficiency of the counsel who had 
defended him. The Chicago Law Journal, while conceding that the 
judge may, as the St. Louis Court of Appeals did, have done violence 
to a technical rule of procedure, nevertheless commended the decision 
as tending to compass the ends of justice, the purpose for which courts 
are established and maintained. 


Corporations: Uttra Vires—NationaL Bank Purcnasine Stock 
AND AFTERWARDS ORGANIZING A CORPORATION TO Dispose or IT —‘‘ A 
Vurear Tyree or DisHonesty.’’— The following note of a Federal case 
is copied by us from the National Corporation Reporter :— 


Judge Caldwell, of the Eighth Circuit of Appeals, does not mince his words 
when he hammers a fraud. In American Nat. Bank v. Nat. Wall-Paper 
Co.,! a national bank purchased the stock of a dealer in wall-paper at an 
execution sale in its favor, and afterwards organized a corporation to dispose 
of the stock. The corporation was managed by the bank’s officers and con- 
trolled by it. In order to dispose of the stock with advantage, new stock was 
purchased on credit, and the bank, through its cashier, informed the seller, 
upon inquiry, of the relation between the bank and the corporation, and that the 
bank would see that the bills were paid, if the goods were sold. 

The bank pleaded ultra vires, but the court held that by necessary impli- 
cation the bank could, to save a pre-existing debt, buy fresh goods to mingle 
with the purchased goods, in order to sell it to advantage. 

The bank also tried to escape the debt by claiming that the cashier had no 
authority to buy the goods in question. Upon this subject Judge Caldwell 
spoke the following trenchant words :— 

* It is commonly supposed that banks and bank cashiers represent the high- 
est type of business honor and integrity, and generally this high opinion is fully 
justified; but the correspondence between the plaintiff and this bank through 
its cashier reveals on the part of the bank and its cashier that vulgar type of 
dishonesty of obtaining goods on credit, and then refusing to pay for them, and 
a court of justice is deliberately asked to put its seal of approbation on this 
method of doing business. It is said the court should do this for the protection 
of the bank’s stockholders, but we know of no principle of law or morals that 
would justify the court in holding that a bank can obtain the property of the 
citizen by promising to pay for it, and, after obtaining it, convert it into money, 
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and put the money in its vault, and then refuse to pay for the property upon 
the ground that such action would be prejudicial to its stockholders, or that it 
had no legal right to purchase the property. If it had no right to purchase the 
property, it should return it or its proceeds. The stockholders of the bank 
have no legal or moral right to profit by such-illegal or dishonest acts of the 


bank at the expense of the innocent merchant whose property it has 
appropriated.”’ 


QvauiFieD Privitece.— Mr. Blake Odgers, Q. C., in his fifth lecture 
on The Law of Libel, under the new scheme of the Council of Legal 
Education, delivered at the Middle Temple Hall, dealt with ‘‘ Qualified 
Privilege.’’ Every fair and accurate report of any proceeding in a 
court of law was privileged, unless the court has itself prohibited the 
publication, or the subject-matter of the trial was unfit for publication. 
That was so even where an application was made to the court ex parte. 
All comment must be reserved till the trial was over. Similarly, a 
fair and accurate report of any proceeding in either House of Parlia- 
ment was privileged although it contained matter defamatory of an 
individual. At one time, only proceedings of a public meeting were 
privileged at common law. The lecturer referred to the decision of 
the Court of Appeal in Purcell v. Sowler, and the Newspaper Libel 
and Registration Act. The Law of Libel Amendment Act, 1888, 
defined ‘‘ public meeting’’ to mean any meeting bond jide and law- 
fully held for a lawful purpose and for the furtherance or discussion 
of any matter of public concern, whether the admission thereto be 
general or restricted. The next question discussed was malice. Dr. 
Blake Odgers said that, as soon as the judge ruled that the occasion 
was privileged, the plaintiff had to prove malice. Malice did not mean 
malice in law, a term in pleading, but actual malice, a wrong feeling 
ina man’s mind. It might be proved by extrinsic evidence, showing 
that there were former disputes or ill-feeling between the parties, or 
other libels or slanders published by the defendant or the plaintiff. 
Or it might be proved by intrinsic evidence, such as the unwarranted 


violence of defendant’s language, or the unnecessary extent given to 
the publication.— Montreal Legal News. ; 


OvGHT THE PROFESSION TO BE ASKED TO SPARE THE Court FUTILE 
Lirication ?>— Mr. Justice Kekewich appears to think so. In proceed- 
ings against the Cheque Bank Limited he said: ‘‘ Therefore, treating 
this case as a case of substance, I have no difficulty at all in coming 
to the conclusion that this balance-sheet is honest and correct, and that 
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the dividend which is proposed to be paid has been properly earned, 
and may properly be paid.’* Then his Lordship proceeded :— 


But, unfortunately, there is another aspect to the case. The Cheque Bank 
have no right to complain; but I think the court, as representing the public, has 
a very large right to complain. No time is wasted in deciding points of law 
between suitors; no time is wasted in threshing out the facts which are neces- 
sary for the decision of points of law; but time is more tha’: wasted —it is 
squaudered — when it is taken up by bringing forward speculative cases like 
this for some motive, which I do not pretend to discern, with a view to bring 
aspersions against some persons or companies, and when it is supported by 
such attempts at evidence as we have heard here to-day. That I think one has 
aright to complain of. Iam always vexed, and I am extremely vexed to-day, 
that the legal profession should have been induced to be brought into such a 
case as this. Counsel must do their duty, I know, and make the best of the 
materials they have; and, unfortunately, if they have no good materials, they 
are sometimes obliged to make the best they can of bad. But all this fringe — 
less than fringe — outside ornament — about Mr. Hartmont, and Messrs. Arm- 
strong and Co, and many other things — what they have to with the case I do 
not know, the only case really worth raising in a court of law being the one 
which I have mentioned, and have disposed of on a substantial ground. Un- 
fortunately, a great deal of time has been wasted, and the case is one which 
does not do‘very much credit to a court of justice — at any rate, very little in- 
deed to the plaintiff, or those who support him. I think counsel have done 
their duty, and but for that, perhaps, we should have been here for another day 
or two. 


The learned judge seems to draw a distinction between counsel and 
the legal profession, by which we presume he means solicitors. Soli- 
citors must act for clients; counsel must act on the instructions of 
solicitors. Neither is to say they will not act because the evidence is 
insufficient. They advise it is so—the client determines to proceed. 
What would Mr. Justice Kekewich have either branch of the profession 
do? — Law Times (London). 


Action aGAtnst THIRD PERSON FOR PREVENTING THE ENFORCEMENT 
or JupGMENTs OR Liens.— We take the following from the April num- 
ber of the Harvard Law Review :— 


A recent New York decision seems to show pretty plainly that one should 
not induce or aid a third party to commit a breach of legal duty to another, 
unless he wishes to answer the injured party in an action at law. The court 
decided in this case, Hoefler v. Hoefler,! that an action similar to an action on 
the case at common law will lie by a wife in whose favor alimony has been 
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decreed pending divorce proceedings, against one who has induced and aided 
the husband to leave the State in order to avoid the payment of the alimony, 
The same result was reached in the old case of Smith v. Tonstall,! where the 
plaintiff had obtained a valid judgment against a third party, and the defend- 
ant afterwards, to injure the plaintiff, induced the third party to confess a 
fraudulent judgment, in consequence of which the plaintiff was unable to 
secure the payment of his claim. Michalson v. All,? a case recently decided in 
South Carolina, illustrates the same principle. Here the defendant in collu- 
sion with the owner, placed farm products subject to an agricultural lien 
beyond the reach of the lienor, and it was held that the latter could recover.$ 
Lamb v. Stone, seems inconsistent with these decisions. This case decided 
that, where the defendant had fraudulently purchased the property of a debtor 
and had induced him to leave the State to avoid paying his creditor, an action 
by the creditor would not lie. Klous v. Hennessey ® similarly gives no relief to 
the creditor. These decisions, however, are placed upon the ground that, at 
the time of the defendant’s acts, the debtor was as yet under no legal obligation 
to the creditor by reason of a judgment, lien or similar proceeding, and that 
therefore the damage to the creditor was too remote and contingent to admita 
recovery. While the justice of this position seems doubtful, and while the 
question as to whether the creditor would have secured a legal right against 
the debtor might well, it is conceived, have been left to the jury, these cases 
are clearly distinguishable from Hoefler v. Hoefler on the ground, as already 
indicated, that in the latter the third party was already under a legal duty to 
the plaintiff, and that the damage, the loss of the alimony, was therefore the 
direct and natural result of the defendant’s acts. Whether or not the defend- 
ant in Hoefler v. Hoefler might have been held answerable in contempt proceed- 


ings, as suggested by the court, there seem to be reason and good sense, as 
well as authority, in favor of compelling the defendant in such a case torespond 
in damages to the injured party. 


Tse Rerorm mw Dicestinc Decisions: Not Dicestinc ANYTHING 


THAT HAS NoT Been OrriciaLty Reportep.— The Albany Law Journal 
says :— 


It is gratifying to learn that a reform is to be ‘instituted in the matter of 
digesting reports of the decisions of the courts. Serious complaint has been 
made by lawyers, as well as by leading papers, of the digesting of decisions as 
they appear in unofficial reports, and that there are no citations of the official 
reports, except in those cases where the official volumes come out prior to the 
time of their going to press with the annuals of these digests. The objections 
to this practice are so many and obvious that there is no need of enumerating 
them; and no one will be likeiy to dispute the proposition that no case ought 
to be digested in any permanent form until it has been officially reported. 


1 Carthew, 3. 4 11 Pick. 527. 
2 21S. E. Rep. 323. 5 13 R. I. 332, 
3 See also Adams v. Paige, 7 Pick. 542. 
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The Albany Law Journal fully agrees with the AMERICAN Law REVIEW when it 
remarks that “ if this policy had been adopted in the first instance by the West 
Publishing Company and by the Lawyers’ Codperative Publishing Company 
with regard to the annuals of their respective digests, we should not have been 
obliged to run the hazard of citing decisions which are no decisions; nor 
should we have been obliged to resort, in order to search for the official re- 
ports, to that abominable expedient of the St. Paul house, known as the 
Blue-Label Book.’”?” With a view of remedying this unsatisfactory state of 
things, the Lawyers’ Codperative Publishing Company have determined upon 
anew departure by which their permanent volumes are to be semi-annuals. 
The temporary volumes, which are to be designed to keep abreast with the 
work of the courts, will hereafter be issued in the form of quarterlies, bound 
in paper covers. A permanent volume will be issued every six months, which 
will include no case which has not been officially reported. This is certain to 
prove a very satisfactory scheme, and the example of the Rochester house 
ought to be followed by the St. Paul publishers without delay. 


Tue Immunity or Corporations 1x Missourt.— Last winter the Bar 
Association of St. Louis presented a bill to the legislature of Missouri 
to restrain corporations from preferring particular creditors in con- 
templation of insolvency. The bill passed both Houses by overwhelm- 
ing majorities, but was vetoed by the Governor. The Governor in his 
veto message said: ‘‘ The real mischief and rank injustice which the 
bill, under the guise of fairness, will work in every-day business cor- 
porations cannot be fully conceived.’’ It is staggering that any State 
has a chief magistrate who can write such stuff. It is a view bounded 
by the horizon of the country banker and note-shaver. It is well- 
known that all kinds of business in Missouri are conducted by corporate 
organizations. It is equally well known that when a Missouri corpora- 
tion fails, the preferences are: First, to the local banker; secondly, to 
the directors; thirdly, to the relatives of the directors; then to favored 
creditors in the order of the desire to bestow favors and get something in 
future. So far as we know, the power of trading companies to prefer 
particular creditors has never existed in England. It was abolished 
several years ago in Arkansas, and it does not appear that any ‘‘ mis- 
chief or rank injustice’’ has been produced by its abolition. The 
climax has lately been capped by a decision of the Supreme Court of 
Missouri which squarely upholds the right of an insolvent corporation 
to prefer its own directors. The directors, having the inside knowledge 
of when the corporation is going to fail, can thus always secure them- 
selves at the expense of the very men whom they induced to confide in 
the solvency of their concerns. Such, we are pained to write, is Mis- 
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souri justice. With such law in force, no Missouri corporation is worthy 
of any mercantile credit whatever. If we add to this the fact that 
Missouri has now adopted the ‘‘ chips and whetstones ’’ doctrine, under 
which, although the statute requires one-half of the capital of a trading 
corporation to be paid up in cash, it can be paid up in anything which 
the promoters may please to call cash, the same being something which 
the corporation might buy, and at any valuation which they are pleased, 
in the absence of fraud, to regard as the true valuation. Nothing but 
express fraud— a positive intent to cheat somebody —will enable 
shareholders, who, knowing the manner in which the shares have been 
paid for, have become the purchasers of them, to be assessed for the 
benefit of the creditors of the corporation. It was so held where, on 
the same day on which the shares of a corporation had been paid up in 
property, the shareholder, knowing all the circumstances, turned around 
and sold them to third parties knowing all the circumstances, at ten 
cents on the dollar! The law of private corporations, as established 
by the Supreme Court of Missouri, then is: 1. That a corporation can 
be organized and ‘‘ stocked ’’ by turning in personal property at any- 
thing which in ‘* good faith’’ the promoters may choose to regard as 
worth the shares issued for it. 2. That when the directors find the con- 
cern insolvent, they can take care of the local banker and note-shaver 
and use the very goods shipped to them by their Eastern creditors to do 


this. 3. They can prefer themselves as creditors, converting the very 
goods which they have induced the Eastern creditors to ship to them 
into money for that purpose. Debauchery and rascality could go no 
further. 


Book Tarirrs. — Mr. J. T. Bulmer, of Halifax, N. S., has a com- 
munication in the Evening Mail, of that city, of May 11th, in which he 
states, in a summary way, the condition of the world in regard to 
tariffs upon books. He shows that in 1883, books were free in every 
country of Europe except Turkey and Spain. Turkey taxed them at 
the rate of 7.20 per cent ad valorem, while Spain showed its appreciation 
of literature by lumping them together, weighing them, and taxing 
them at so much per hundredweight. This reminds the writer of the 
fact that he once paid duty, in an Italian custom house, on French 
photographs after they had been weighed on an enormous pair of steel- 
yards. Mr. Bulmer refers to the fact that ‘‘ the wires are throbbing 
the news that the amended tariff of the United States declares for free 


1 Wolfolk v. January, 131 Mo. 620, 629. 
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books,’’ and he denounces the policy of Canada of taxing foreign 
books, charts, maps, scientific instruments, etc., as being ‘‘ like the 
fleece of the Hebrew warrior, dry in the midst of benignant and fertil- 
izing dew.’’ He declares that such a policy ‘‘ puts out the fires of 
every thought factory in Canada, and so far as it goes, condemns the 
country to an ignorance as dense as that enveloping the ministers who 
enacted it, and any member of Parliament who will be found support- 
ing it.’’ He calls it ‘* this senseless tariff flounder.’’ He does not, so 
far as we see, draw attention to the fact that the real promoters of this 
species of tariff are the publishers and the printers. 


A Lie Waicn Cavsep a SHock Wuicn Cavsep An ILLNess.— Mr. 
Justice Wright and a common jury had before them last week the very 
interesting case of Thomas and Lavinia Wilkinson v. Downton. 
Before the trial began the learned judge looked somewhat contemptu- 
ously at the statement of claim, and asked Mr. Warburton (counsel 
for the plaintiff) whether he had any authority for saying that such an 
action would lie. The important paragraphs of the statement of claim 
are worth reproducing exactly as they stood :— 

‘©2, On the 9th of April, 1896, the plaintiff Thomas Andrew Wil- 
kinson went by train to see the Harlow races, and in the evening of the 
same day, the plaintiff, Thomas Andrew Wilkinson, being then absent, 
the defendant entered the public-house at 25 St. Paul’s road, 
and then and there falsely, fraudulently, and maliciously told the 
plaintiff Lavinia Elizabeth Wilkinson that he had received a message 
from her said husband that the said Thomas Andrew Wilkinson had had 
a smash-up and was at. that time lying at the Elms public-house, Ley- 
tonstone, and that the said Thomas Andrew Wilkinson had desired the 
said defendant to request the plaintiff Lavinia Elizabeth Wilkinson to 
go down at once with a cab and fetch some pillows to take her husband 
home. The said defendant further falsely and maliciously said to the 
plaintiff Lavinia Elizabeth Wilkinson that her said husband had 
returned from the races with some friends in a wagonette and was 
seriously injured, all of which statements the said defendant well 
knew to be false and fraudulent and spoken by him the said defend- 
ant with intent maliciously to and well knowing that he would thereby 
aggrieve, injure and annoy the said plaintiff, Lavinia Elizabeth 
Wilkinson. 

‘3. By reason of the said false, fraudulent, and malicious state- 
ments of the said defendant, the plaintiff Lavinia Elizabeth Wilkinson 
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suffered great mental anguish, and was made seriously ill, and her hair 
was turned white, and her life was for some time in great danger, and 
the plaintiff Thomas Andrew Wilkinson, by reason of the grievances 
herein complained of, has suffered distress of mind on account of his 
said wife’s condition, and incurred considerable expense for medical 
attendance on his said wife, and otherwise in respect of her said illness, 
and has lost the services of his said wife, and has been otherwise 
damnified.”’ 

The learned judge allowed the plaintiffs to amend their statement of 
claim by adding a claim which had been added for the expenses directly 
caused by the false statement — viz., the expenses of the messengers, 
whom the wife sent to bring the husband back. This damage the 
learned judge in the early part of the proceedings considered to be the 
only damage for which the plaintiffs could in any case sustain their 
claim. 

Such was therefore the final form of the statement of claim, which 
in its original form had caused Mr. Justice Wright to ask whether there 
was any authority for such an action. Mr. Warburton answered that 
there was plenty of authority, from Palsey v. Freeman! downwards. 
The judge said that he thought that the plaintiffs might recover the 
damage to which he alluded, and he therefore allowed the counsel for 
the plaintiffs to open their case. 


The case was accordingly opened, and facts sufficient to sustain 
the allegations which we have cited were proved. Mr. Abinger, for 
the defendants, ridiculed the story of the hair turning white. Yet that 
is a recognized phenomenon, the notion of which Lord Byron made 
familiar in the well-known lines in which he explained that the case of 
the Prisoner of Chillon was different :— 


My hair is grey, but not with years, 
Nor grew it white 
In a single night 
As men’s have grown from sudden fears. 


Mr. Abinger tried to show that no real deception had been practiced, 
and that no real shock had been suffered; but that, in the language of 
his pleading, the words were ‘‘ spoken humorously and by the way of a 
joke, and were so understood by the plaintiff.’’ He also suggested 
that they were not spoken by the defendant at all, but by another man 
called Boorer, and Boorer corroborated him in this. But the jury 
believed otherwise. They found that the defendant had spoken the 
words; that he meant them to believed and acted on; that they were 
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false to his knowledge; that they were believed and acted on; and the 
medical testimony satisfied them that a serious illness resulted as the 
effect of what was said. They found that the messenger’s expenses 
were only 1s. 10}$d., but they assessed the damages on the score of 
illness resulting from the shock at £100. 

Could this sum be recovered? If I maliciously tell you a lie, which 
gives you a shock, which causes a serious illness, am I responsible in 
damages for the effect of my words? 

The point is novel, but we think that our readers will incline to the 
opinion that the answer should be ‘‘ Yes.’”” And so Mr. Justice Wright 
decided, in spite of his previous hesitation so to do. 

He did not think that Pasley v. Freeman! and Langridge v. Levy ? 
carried the plaintiffs very far. In the first of these cases the lie was, 
‘John Christopher Falch is a person safely to be trusted and given 
credit to,’’ and the injury was that the plaintiff th:-veby lost certain goods, 
wares, and merchandises, and the value thereof. snd in the seeond the 
lie was, ‘‘ This gun was made by Nock, and is good, safe, and secure,’’ 
and the injury was the destruction of the plaintiff’. son’s left hand by 
its explosion. Only the 1s. 10$d., the expenses of the messengers, 
could in the present case be recovered upon a principle similar to that 
of those cases. 

The judge thought, however, that the £100 might be recovered upon 
another ground. ‘‘ The defendant,’ said he, ‘‘ has willfully done an act 
calculated to cause physical pain to the plaintiff, ¢. e., to infringe her 
legal right to personal safety, and has, in fact, thereby caused physical 
pain to her. This willful injuria is in law malicious, although no mali- 
cious purpose to cause the harm which was caused, nor any motive of 
spite, was imputed to the defendant.’’ 

Was the damage too remote? The case of the Victorian Railway 
Commissioners v. Coultas 3 was relied upon by the defendant as show- 
ing that it was so. In that case the Privy Council, arguing that dam- 
ages in a case of negligent collision must be the natural and reasonable 
result of the defendant’s act, considered that damages claimed on 
account of a nervous shock or mental injury caused by fright at an 
impending collision were too remote. Mr. Justice Wright said that 
the Court of Appeal had treated this case as ‘‘ open to question”’ in 
the later case of the signalman.‘ But that case was quite different ; 
it was an action of contract, and all that the Master of the Rolls said 


13 Term Rep. 51. 4 Pugh v. London, Brighton, and 
22M. & W. 519. South Coast Railway Company, 74 L. 
3 58 L. T. Rep. 390. T. Rep. 724. 


592 31 AMERICAN LAW REVIEW. 


about the Privy Council case was: ‘‘ It is unnecessary to say anything 
with regard to that case, except that, being simply an action for negli- 
gence, it was quite a different kind of case from the present one.’’ In 
any case no doubts thrown upon the correctness of the decision by the 
Court of Appeal, nor by the Irish Exchequer Division, who somewhat 
disapproved of it in the interesting case of Bell v. The Great Northern 
Railway Company! nor the dissent of the Supreme Court in New 
York, nor the condemnation of eminent writers of text-books, could 
overthrow the authority of the judgment unanimously arrived at by 
Lords Fitzgerald and Hobhouse, Sir Barnes Peacock, and Sir Richard 
Couch. 

Was, then, the Victorian Railway Commissioners v. Coultas distin- 
guishable from the present case? The learned judge thought that it 
was at any rate ‘‘ not altogether in point.’’ ‘‘ For,’’ said he, ‘ there 
was not in that case any element of willful wrong, nor, perhaps, was 
the illness so direct and natural a consequence of the defendant’s 
wrong as in this case.’’ 

Then there was the case of Allsop v. Allsop ? where the cause of 
action was, as in this case, ‘‘ a lie which caused a shock which caused 
an illness.’’ The lie in that case was, ‘‘ You, the plaintiff, have com- 
mitted adultery with me,’’ and the plaintiff ‘‘ by reason of the com- 
mitting of the grievances became and was ill and unwell.’’ The court 
decided in favor of the defendant — a decision afterwards approved by 
the House of Lords in Lynch v. Knight. But there the rationale of 
the decision against the plaintiff depended upon the particular form 
of action— an action of slander imputing unchastity to a woman, in 
which action at that date it was necessary to prove special damage. 

Mr. Justice Wright, therefore, received no assistance from the 
authorities, and treated the case as one of first impression. If not 
overruled, it will be for all time a leading case ; and it seems certainly 
desirable that when A., in the words of the judge, ‘‘ has willfully done 
an act calculated to cause physical pain to B., i. e., to infringe her 
legal right to personal safety and has in fact thereby caused physical 
pain to her,’’ A. should be responsible in damages.— E. A. J., in the 
Law Times (London). 


Mr. CatHoun as A Lawyer.— Abbeville County, South Carolina, 
was the birthplace of Mr. Calhoun. Mr. Webster, in one of his 
great speeches, refers to this county. At Abbeville, the county-seat, 


1 L. Rep. 26 C. L. Ir. 428. *2L. T. Rep. 290. 39 H. L. Cas. 577. 
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Mr. Calhoun had a law office and for a short time practiced his pro- 
fession. The Calhoun family were among the first settlers of this 
county, and their descendants are still to be found here. Even to-day 
one of the neighborhoods in the lower section of the county is known 
as Calhoun’s mills. Near these mills the great Carolina statesman was 
born and had his home, though he afterwards removed to Pendleton in 
Anderson County now, according to the present division of county 
lines. And yet it is strange how little can be learned of Mr. Calhoun 
from our oldest settlers. Were we to discard histories and books of 
that character, we would be able to obtain but little information con- 
cerning him. The writer resides in the city of Abbeville, and he finds 
our people somewhat at sea as to where Mr. Calhoun’s law office stood. 
Some of the recollections and impressions which have been handed 
down I will relate. It is said that Mr. Calhoun, while practicing his 
profession on one occasion, had one of his complaints demurred to. 
Under the peculiar circumstances of the case he regarded the demurrer 
as a reflection on himself, and to some of his friends he said that if the 
demurrer was sustained he would challenge the counsel upon the oppos- 
ing side. Fortunately the demurrer was overruled. This is said to 
have been the nearest he ever came to fightinga duel. A distinguished 
lawyer of the Abbeville bar recounts the following circumstance which 
he got from the lips of an old man who once lived in the county: At 
a gathering there were a number of prominent speakers, but none of 
them seemed to secure the full attention of the audience. When, how- 
ever, Mr. Calhoun began to speak the crowd gathered around and 
listened for an hour with the most intense interest. The old man said 
that he was the most interesting and delightful speaker be ever heard. 

While Mr. Calhoun was a profound thinker and extremely logical, it 
it is said that his reading was not very wide in its range or varied in 
character. I have been told that in his speeches and writings only one 
classical quotation can be found and that is ‘‘ Timeo Danaos et dona 
ferentes.”’ 

While he was a member of Congress someone asked him if he read 
much, and his reply was: ‘‘ No, I only read the newspapers so as to 
keep up with the current thought.”’ 

Another distinguishing characteristic was this. He thought out and 
arranged in his mind beforehand his speeches just as he afterwards 
delivered them even to the very language and forms of expression. 
When we remember the character of Mr. Calhoun’s speeches — their 
depth and profundity of thought, their clear and logical style, and the 
beauty and simplicity of language which pervaded them,— and then 
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when we know also the fact that these speeches were all thought out 
beforehand even to the very words —written out in the mind, if we 
may so speak,— then we must be more than ever impressed with the 
fact that he possessed a mind far out of the common run. 

Those who remember to have met him were all impressed with his 
conversational talent. He was a fine talker and those who heard him 
were sure to be pleased with him. 

He was fond of young people and especially delighted to be in their 
company. One of our oldest citizens remembers to have met him in this 
city on one occasion as he was on his way to Washington to attend 
Congress, and he says that he was very much impressed with Mr. Cal- 
houn’s rare conversational powers and his great interest in the young 


men whom he met. Water L. MILter. 
ABBEVILLE, S. C. 


Tue Practice or Law 1n New York City.— The old practice of a 
young man just admitted of ‘‘ hanging out his shingle ’’ in New York 
City has become nothing more than a tradition, according to a writer 
in the New York Sun. In that city more than 99 per cent of the 
young lawyers do not even take desk room as independent practi- 
tioners, but become law clerks. That means working under orders, 


submitting to the drudgery that the older clerks will not endure and 
sinking one’s identity behind the army of assistants that the members 
of the firm direct. This, moreover, is not solely the experience of the 
clerk and the young attorney. There are hundreds of lawyers in that 
city, men in the prime of life and members of well-established firms, 
who are never heard of, for the simple reason that their names do not 
appear in the firm’s style, and that business is transacted with the 
firm or corporation (as it might be called), the individual being of 
little moment. 

The conduct of one of these large offices is similar in a great many 
respects to the management of a great newspaper office. The office 
staff is usually divided into two general classes. There is the corps of 
business clerks having nothing to do whatever with law matters. They 
attend solely to the commercial requirements of the firm and perform 
their duties under regulations similar to those of any other business 
establishment. They are directed in their labors by a chief clerk, who 
is responsible to the member of the firm who takes supervision of the 
office assistants. 

The corps of law clerks is the one of which the aspiring young at- 
torney becomes a member. They have wholly to do with law matters. 
These clerks are young men and women who are studying for the bar or 
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have been admitted. Of the latter class it is true the most are young 
men, but unfortunately, it is a fact, and one that often demonstrates the 
fault of the new system, that a lawyer with fair capabilities never 
rises above the grade of the law clerk. Just how many of these law 
clerks there are is not a matter of statistics, and it would be very difti- 
cult to make anything like a correct estimate. Their number will 
reach into thousands and the tens of thousands. Add to this number 
those in Brooklyn, and the total will be increased by some thousands 
more. 

The law clerks are captained by a clerk, who is dignified by the 
title of managing clerk. In almost all cases he is a lawyer and the 
senior clerk in the office. In many instances he is in the prime of life. 
In large offices the managing clerk has usually worked himself up from 
office boy or student. 

So extensive is the tendency toward the consolidation of all of the 
law business with very large firms, to the exclusion of the small practi- 
tioner, that some of these managing clerks have from twenty-five to 
thirty men working under them. 

It used to be the general impression, and the fact as well, that when 
a lawyer had made his reputation he didn’t trifle with very small cases. 
Under the present system, however, this is all changed. One of these 
large law corporations never finds the case, with certain limitations, 
that is too small for its attention. This further complicates the duties 
of the managing clerk. 

The under clerks find out what they have to do from the managing 
clerk, and this dignitary gives out his orders in much the same way that 
a city editor does to his staff of reporters. The managing clerk has 
both his case book and his calendar. In his case book are entered 
all of the cases as they come into the office, classified as to the 
course in which they arise, and sometimes by the nature of the action. 
This classification having been made, the cases are apportioned by 
classes to the different clerks, who attend usually to those particular 
cases. After once having been appointed to look after a case, each 
clerk is expected not only to keep exact minutes of its progress, but 
to report the same to the managing clerk, who enters the fact upon his 
records, 

The assignment of clerks to the attendance of cases in court or to 
the other duties in the office are made by the day calendar, and usually 
on the afternoon preceding the day on which the duty is to be per- 
formed. If the task to be imposed be the drawing of pleadings, the 
assignment is usually made before this, but it is not so necessary that 
the managing clerk should look after this particular line of work on 


596 


31 AMERICAN LAW REVIEW. 


the day calendar, for it is very rarely that a clerk having charge of a 
particular case overlooks so formal a matter as that. 

The particularity with which details have to be cared for makes 
the most rigid system necessary. All of the most interesting parts of 
the practice are looked after by the junior members of the firm, or by 
the senior clerks, who are lawyers. The pleasing experiences of fame 
and fortune that the young man dreams of as a student are not open to 
him in the stern practical life that he encounters in working for one 
of these firms. The pay of the clerk ranges all the way from $3 
a week to $5,000 a year. The man who would command the larger 
sum must be a well-equipped lawyer. If he had been able to establish 
himself in business with his ability at the same period in life, he ought 
to be able to get from his practice three times that sum. 

Whatever may be said in favor of the present system, it is certain 
that it is following the consolidation movement in other lines of busi- 
ness. It is very difficult for a young man, unless he is exceedingly 
bright, to rise from the rank of the clerk to that of a partner in the 
firm. Such progress is known and occasionally noted, but it is indeed 
rare.— Law Students’ Helper (Detroit). 


INJUNCTION IN THE FEDERAL Courts. —In an article in the May 
number of the Yale Law Journal on the subject of ‘‘ Injunction in the 
Federal Courts,’’ Mr. Circuit Judge Woods, of the 7th Federal Cir- 
cuit, after reviewing the principal Federal decisions in which the writ 
of injunction has been used in the case of railway strikes, says :— 


The officers of the American Railway Union, when arraigned for contempt 
demanded but were denied a tria! by jury, and having been found guilty by the 
court, after a protracted and formal hearing, were sent to jail, one for six 
months and the others each for three months; and though such had always 
been the practice, and from the nature of an equity court there could have 
been no right to a jury trial, this denial of a demand for such trial was 
made the excuse or pretense for an attempt, not wholly unsuccessful, to excite 
public sentiment against the power of the courts, both of law and equity, to 
punish contempts of their authority, though the power, as every intelligent man 
must know, is essential to the usefulness of a court, and has been exercised, 
as occasion required, since the government was founded. As late as April, 
1894, a juror in the Federal court at Indianapolis, detected in an effort to be 
bribed, was summarily declared guilty of contempt of court and sent to State 
prison for fifteen months; but that incident excited no fear that the constitu- 
tion was being undermined or the liberties of the people endangered. It is 
hard to believe that any one in his sober senses thinks the imprisonment of 
Debs a dangerous precedent; yet at the instigation of Grand Masters and 
Grand Chiefs of various well-known and reputable organizations, claiming te 
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represent 800,000 railroad employés, in whose behalf they especially urged that 
in prosecutions for contempt there should be a right of trial by jury, a number 
of bills on the subject were introduced in the last Congress, one of which was 
passed by the Senate embracing that provision, together with others which are 
not essentially objectionable. It is not unreasonable that in a case of contempt 
committed out of the presence of the court there should be a formal procedure 
upon affidavit showing the facts supposed to constitute the contempt, to which 
the defendant should be allowed to make answer, and that the trial should be 
upon evidence adduced in open court. If the practice in such cases in any 
court has ever been essentially different the fact was not disclosed in the Sen- 
ate debate. The bill undertook to put no limit upon the amount of fine or im- 
prisonment in such cases, but contained a provision for an appeal, which the 
writer thinks ought to be allowed in cases of all sorts when the matter is of 
importance and especially when personal liberty is involved. It might well 
be provided, too, that fora contempt infamous punishment should not be in- 
flicted. Such punishment can be appropriate only to infamous crimes. But 
the privilege of trial by jury is inconsistent with the pu:pose of the power to 
punish in such cases, and could only result in crippling and demoralizing the 
courts in the daily administration of justice. In a court of law, if a juror or 
panel of jurors should refuse to attend, it would be necessary that other 
jurors be summoned to try th. m for the contempt, and what if they, too, should 
refuse to come? And what if the marshal and his deputies should refuse to 
serve the writs of the court? An equity court has no jury, and unless it is to be 
supplied with a new and incongruous piece of machinery to be kept on hand, 
or summoned when needed, solely for the trial of contempts as they may occur, 
will have to send its contempt cases to a court of law, to be tried when in the 
course of business in that court they shall be reached, suspending meanwhile 
its own procedure. 

It is well to observe, moreover, that if the trial by jury were allowed, a 
strike like that of 1894 at Chicago would have no better chance of success. 
Now, that the jurisdiction of the courts in such cases is beyond question, 
an injunction would certainly issue as before, and if not heeded the Pres- 
ident, if true to his trust, would send the army as before to compel sub- 
mission; and that accomplished it would be a matter of comparatively small 
importance whether there should be trials for contempt, or whether, if had, 
they should be by the court or by jury. The question involves no more the 
rights and liberties of laboring men than that of other citizens. Nobody in his 
right mind believes that there has been usurpation of power by the courts, or 
that the power exercised is the source or beginning of peril to individual or 
collective rights. Out of all that has been done by the courts since the Gov- 
ernment was founded there can be deduced no sound reason for depriving them 
of their accustomed and well-understood power to enforce respect and order 
in their presence, and to compel obedience to their writs and commands wher- 
ever lawfully sent. 


Bap LecisLaTion AND Too Mucu or It.— This is getting to be a very 
common complaint. Not only is the quality of our State and congres- 
sional legislation very poor, but there is altogether too much of it. 
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The New York Law Journal advocates the change to biennial sessions, 
This system has been adopted in Missouri and some other States. It 
may be doubted whether it is of any benefit. The newer constitutions 
of several of the States limit sessions of the legislature to a very short 
period. This would deprive even a competent legislature of adequate 
time to attend to the business that demands attention at any session. 
Meantime some smart editor has, with more or less accuracy, hatched 
the following catalogue of crank legislation senacted or sought to be 
enacted in various State legislatures :— 


The Michigan legislature has under consideration the prohibition of print- 
ing hotel menus in a language other than English; Indiana, the establishment 
of “a new mathematical truth,”’ viz., the squaring of the circle; Nebraska, the 
penalizing of football as a misdemeanor; Missouri, an act to prohibit railroad 
companies from using wooden rails and tying them with string, and flirtations 
with or by railroad employés; Kansas, an act to prevent the wearing of corsets 
or bloomers; Pennsylvania, so we hear, an act to require every man to pay for 
his own drinks; Minnesota, a bill to require a red light to be displayed on the 
outside of every drinking saloon, with the word ‘ Danger” thereon; and the 
Senate of another State not long ago wrestled with the problem whether a 
druggist selling patent medicines should not Keep affixed in a conspicuous place 
in his store an affidavit stating that he had himself tried one bottle of the mix- 
ture in question and experienced no deleterious effects therefrom. At the 
present moment another learned assembly is gravely debating the question of 
the.statutory enactment of the Ten Commandments, an amendment having been 
proposed to the tenth, prohibiting the coveting of a neighbor’s bicycle; and the 
high theater hat has been the subject of much anxious legislative thought in 
half a dozen States. 


The following chapter of fool legislation, and attempted fool legisla- 
tion, has been compiled by the learned and industrious editor of the 
Chicago Legal Adviser :— 


After a brief discussion, the Kansas legislature has decided to permit women 
to wear bloomers and corsets. 

A bill has been introduced in the lower house of the Missouri legislature, 
making it a penalty, punishable by a penitentiary sentence of five years, for a 
married man to be fouud guilty of matrimonial infidelity, under any circum- 
stances whatever. 

A bill has been introduced, by a populist member of the Kansas senate, 
which provides for letting out all county offices to the lowest bidder. This 
ought to be entitled a bill to foster bribery. 

A bill prohibiting the wearing of high hats by ladies in public gatherings, 
where an admission is charged, is likely to pass both houses of the Indiana 
legislature. 

Representative Hood, of the Missouri legislature, has introduced a bill for- 
bidding railway conductors and brakemen from flirting with female passengers. 
Violations of this law will be punishable by a fine of $25, payable by the cor- 
poration owning the railroad, they being held responsible for its enforcement. 
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A bill before the legislature of California provides that two fotografs shall 
be taken at public expense, of every voter registered; one set to be placed ina 
book in alfabetical order of names, and the other in another book, arranged by 
streets and numbers of rooms in houses. 

A bill has been introduced in the Minnesota legislature which provides that 
any person who shall give, or offer to give, or send flowers, or any other token 
of sympathy or admiration to a person under arrest, charged with a crime 
amounting to a felony, or is under, or awaiting sentence for a crime amounting 
to a felony, shall, unless such person stands in the relation of husband, wife, 
child, parent, brother or sister of such criminal accused, or is an ordained 
minister of the gospel, be guilty of a misdemeanor, and on conviction thereof, 
be punished by imprisonment in the county jail for a term of not less than fifteen 
nor more than ninety days. 

Among the bills recommended for passage in the Indiana house has been one 
making it unlawful to play football in that State. 

A member of the Pennsylvania legislature has proposed a bill by which the 
custom of ‘treating ’’ is to be declared illegal, and a penalty put upon the 
offender. 

The lower house of the Tennessee legislature has passed a bill providing 
that all contracts hereafter made in that State, which stipulate for payment in 
gold, shall be void to the extent that they stipulate for such payment, and 
that all such contracts may be lawfully discharged in any kind of legal tender. 

The legislature of Indiana has before it a bill which provides a tax of $10 
per year on every man wearing chin whiskers or ‘ burnsides,’’ and a lighter 
tax on goatees. Mustaches are exempt. 

In the legislature of Kansas, a bill has been introduced and solemnly re- 
ferred to the committee on judiciary to enact the ten commandments as part 
of the statutory law of that singular commonwealth. 


The Pennsylvania Bar Association have prepared and will advise the 
passage of a law for the appointment of a commission of experts, whose 
duty it will be to revise and pronounce upon bills and proposed laws. 
This commission is to be composed of three members who are to have 
the qualities of justices of the Supreme Court. All bills are to be 
referred to it, and its report upon each must contain, first, a concise 
statement of the existing law, if any, upon the subject, and of the pre- 
cise nature of the change proposed; second, whether any amendment 
is needed in substance or in phraseology; third, whether it is consist- 
ent with constitutional and statutory requirements. Unquestionably 
such a commission would arrest a very large portion of the foolish 
legislation attempted, and, by amending and recasting, would cut off 
the worst features of much that it could not absolutely prevent. The 
Pennsylvania remedy seems the most practical and most speedily 
applied of any that have been proposed for an evil which is exciting a 
continually swelling chorus of disapproval, and doubtless would prove 
a satisfactory stop-gap until a radical cure is reached, by making the 
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position of a State legislator such that a man of standing in the com- 
munity will be willing to fill it, and by electing none other to it. As 
this will in most cases require an amendment of the State constitution 
and perhaps an amendment of the brain and conscience of the voter, it 
is not a reform which impends in the immediate future. One of the 
undoubted causes of the deterioration, or at least of the want of 
improvement, in American legislation is the rise and influence of the 
party boss. Members of the legislature no longer feel a sense of 
responsibility to their constituents, but their chief end is to keep in 
favor with the party boss; and the party boss, in important legislative 
matters, dictates whether this or that bill shall be passed or defeated, 
according to his own interests or the temporary interests of his party. 


Tse AFFIRMANCE OF THE JUDGMENT IN THE Case OF DvuRRANT. — 
The celebrated murder case of People v. Durrant, which was reviewed 
by Prof. Wigmore in a former number of this publication,! passed 
under review in the Supreme Court of California, and the judgment 
was affirmed on the 3d of March last.?, The syllabus contains no less 
than twenty-seven paragraphs. The most serious question with which 
the court had to deal evidently was whether, in view of the newspaper 


clamor which was set up immediately after the homicide, Durrant had 
a fair trial in San Francisco, or whether there ought not to have been a 
change of venue to some remote county. The murder was so atrocious 
and attracted such widespread publicity, accompanied, as it was, 
with the murder, evidently by the same hand, of another young woman 
in the same church, that it would have been necessary, in order to have 
the trial take place in an unprejudiced community, to have taken a 
change of venue to Persia or China. Certainly the whole State of 
California was alive with it, and a jury of the first grade of intelligence 
could not have been obtained within the limits of the State who had not 
read columns, or even tomes on the subject. After the conviction, the 
Governor of the State was of course applied to, but he refused to in- 
terfere with the course of justice. Then the writ of habeas corpus was 
applied for to Mr. Federal Circuit Judge Gilbert, who denied the 
application. Then followed a shameful abuse of the Federal statute 
relating to habeas corpus. From this denial of the application an appeal 
was taken to the Supreme Court of the United States, which has the 
effect of hanging the case up and preventing the execution of the pris- 


1 30 Am. Law Rev. 29. 2 People v. Durrant, 48 Pac. Rep. 75. 
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oner until the court meets in October. The habeas corpus act ought to 
be so amended as to make abuses of this kind impossible. It is satis- 
factory to know that the decision of the Supreme Court of California 
was unanimous in this case. 


PRESIDENTIAL Lawyers: JuDGE ANDREW Jackson.— In an article in 
the March number of the Green Bag under this title, the writer classi- 
fies Andrew Jackson as one of the Presidents who were not lawyers. 
He says: ‘‘ President Jackson interrupted the legal sequence held by 
his predecessors.’’ Andrew Jackson was not only a lawyer, but a judge 
in Tennessee, at an early date. He was for seven years prosecuting 
attorney (called attorney-general) of the part of North Carolina and 
subsequent territory which now forms the State of Tennessee; and was 
for six years a judge of the Superior Court of Tennessee, the highest 
court of judicature which existed in that State under its first constitu- 
tion. 

In December, 1789, North Carolina ceded to the United States all the 
land now embraced in Tennessee.! The Act, known as chapter 299, 
laws of 1789, authorized the two senators, or either of them in con- 
junction with any two representatives of North Carolina, to execute the 
deed of cession. Subdivision 4 prohibited the emancipation of slaves. 
Subdivision 8 provided that then existing laws of North Carolina should 
remain in force, until altered by complete legislative authority of the 
ceded territory. Subdivision 11 retained all sovereignty and jurisdic- 
tion, in the State of North Carolina, until the cession should be accepted 
by the United States. 

April 2, 1790, Benjamin Hawkins and Samuel Johnson, senators 
from North Carolina, tendered a deed of cession, which was formally 
accepted, and the deed, which set out the act of North Carolina,? is 
itself out in full, in the act of Congress.* 

August 25, 1794, the territorial legislature divided the territory into 
three judicial districts; and provided for a ‘‘ Superior Court of Law 
and Equity,’’ composed of three judges, one from each of the districts, 
namely: Hamilton, Mero, and Washington; this act, which is quite 
lengthy, seems to have conferred on the court, thus created, the 
jurisdiction of the ‘‘ Superior Courts of Common Law,’’ and super- 


12 Taylor & Yancey’s Revision, 31 U. S. Statutes at Large, page 
page 599. 491. 
2 2 Taylor & Yancey, supra. 
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added thereto the ‘‘ Equitable Jurisdiction ’’ of the English Chancery ; 
it also provided a system of inferior courts.! 

January 31, 1797, Congress erected Tennessee into a judicial district ; 
provided for alternate sessions of the court, at Knoxville and Nashville, 
respectively, beginning with the latter; the District Judge was allowed 
a salary of $800, and was given the same jurisdiction as that previously 
given to the judge in the District of Kentucky.” 

February 6, 1796, the first constitution of Tennessee was unanimously 
adopted in convention at Knoxville, and was signed by Andrew Jack- 
son, as one of the five delegates from Davidson County.® 

Article V. is devoted to the judicial department: Section 1 provides 
that the judicial power shall be vested in such superior and inferior 
courts of law and equity as the legislature shall from time to time 
direct and establish. Section 2 provides that judges shall be appointed 
by joint ballot of both Houses, tohold during good behavior; State’s 
Attorneys the same. Section 3, judges of the Superior Court to 
receive a stated salary, but no fees or perquisities; can hold no other 
office, either Federal or State. Section 4, there can be no judges of 
oyer and terminer, and general jail delivery, throughout the State. 
Section 5 prohibits the trial judge from charging the jury as to matters 
of fact; but he may state the testimony, and declare the law. Section 
6, judges of the Superior Court may grant the writ of certiorari, in all 
civil cases. Section 7, other judges may award certiorari, as to 
courts inferior to them, upon cause shown by affidavit. Section 8, all 
judges are prohibited from acting where there is affinity, consanguinity, 
etc., except by consent of parties; and in case of affinity, consan- 
guinity, etc., in the Superior Court, the Governor may appoint a special 
judge, or judges. Section 9, process must run in the name of the 
State; and indictments must conclude ‘‘ against the peace and dignity 
of the State.” 

Section 10, each court of record appoints its own clerk. Section 
11, no citizen can be fined more than $50, unless the fine is assessed 
by a jury, at the time of finding the fact. Section 12. Justices of the 
peace (limiting the number), to be appointed in each county. 

March 28, 1796, the first session of the State legislature begun, at 
Knoxville. Chapter I. is devoted to judges of the Superior Court. 

Section 1 is in these words: ‘‘ There shall be three judges of the 
Superior courts of law and equity in this State, any one or more of 
whom are hereby authorized to hold any of said courts. And it shall 


1 Haywood’s Revision, page 177. 3 Haywood, p. 13. 
210.58. Statutes at Large, page 496. 
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be the duty of each and every of said judges to attend each and every 
term; and in case of failure to attend, without sufficient cause for said 
failure be shown, it shall be deemed a misdemeanor in office.’’ 

Sec. 2. ‘‘No person shall be eligible to, or exercise, the office of 
judge of any of the said courts, who has not been an inhabitant of this 
State three years immediately preceding the time of his appointment to 
said office. Provided, nothing in this act contained shall be construed 
so as to exclude from being eligible to said office any person who was 
an inhabitant of this State at the time of making the constitution 
thereof.’’ 

Sec. 3. ‘‘ Each and every of the said judges, before they act as such, 
shall, in open court, or before the Governor for the time being, take the 
following oath: ‘I, (Andrew Jackson, or as the case may be) do sol- 
emaly swear that I will support the constitution of the United States: 
So help me God.’ 

‘¢ *T, (Andrew Jackson, or as the case may be) do solemnly swear 
that I will support the constitution of the State of Tennessee: So help 
me God.’”’ 

‘¢*]T, (Andrew Jackson, or as the case may be) do solemnly swear 
that I will well and truly serve the State of Tennessee, in the office of 
judge of the Superior Court of Law and Equity, of the said State. I 
will administer equal law and right to all persons, rich and poor, with- 
out having regard to any person. I will not, wittingly or willingly, 
take, by myself, or by any other person, any fee, gift, gratuity or 
reward, whatsoever, for any matter or thing by me to be done, by 
virtue of my office, except the salary by law appointed. I will not 
maintain, by myself, or by any other, privately or openly, any plea or 
quarrel, depending in any of the said courts. I will not delay any per- 
son of common right, by reason of any letter or command from any 
person or persons in authority, to me directed, or for any other cause 
whatsoever; and in case any letters or orders come to me contrary to 
law, I will proceed to enforce the law, such letters or orders notwith- 
standing. 

‘**T will not give my voice for the appointment of any person to be 
clerk of any of the said courts but such of the candidates as appear to me 
sufficiently qualified for that office; and in all such appointments, I will 
nominate without reward, the hope of reward, prejudice, favor, or any 
other sinister motive whatsoever ; and, finally, in all things belonging 
to my office, during my continuance therein, I will faithfully, truly and 
justly, according to the best of my skill and judgment, do equal and 
impartial justice: So help me God.’ ’’ 
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Sec. 4. ** Each judge is to be paid $83.33 per month, if he attends 
throughout the entire term; if he attends but part of the term, pro- 
portionate reduction is to be made; clerk certifies attendance.”’ 

Sec. 5. ‘* Each day during term, clerk must enter on his minutes the 
names of the judges in attendance; for certifying or entering falsely he 
incurs a penalty of $500, and is forever disqualified from holding any 
office either civil or military. Fifteen juridical days are called a term, 
unless business is sooner disposed of, in which event the shorter time is 
called a term.! 

In June, 1798, Howell Tatum resigned his position as a judge of the 
** Superior Court of Law and Equity.’’ During the same month and 
year Andrew Jackson resigned his position as senator from Tennessee. 
Jackson was at once appointed to succeed Tatum, and served until in 
June, 1804, when he resigned, to accept the position of major-general 
of militia. In July, 1804, John Overton was commissioned to succeed 
Ja‘ kson, as a judge of the Superior Court. The judicial work of 
Andrew Jackson, therefore, covers a period of six years, from June, 
1798, to June, 1804, both inclusive. North Carolina cases, from Sep- 
tember Term, 1798, at Newbern, to June Term, 1804, at Raleigh, will 
be found in2 Haywood’s Reports.? Tennessee cases, for the same period, 
so far as reported, are to be found in 1 Overton,’ also in 2 Overton. 

‘** Overton’s Reports,’’ so called, are made up from material gathered 
by John Overton, as a leader of the bar for some years prior to June, 
1804, and as one of the judges after that date. He turned this mate- 
rial over to Thomas Emmerson (who was appointed one of the judges 
in 1807, but resigned after afew months). This material appears to have 
been edited by Emmerson, who published volume 1 in 1813, volume 2 
in 1818. At the time of publication, of volume 1, Andrew Jackson 
and nine others, each of whom had served on the bench of the Superior 
Court, certified: ‘‘ We, the undersigned, do approve the publication, 
etc. ; believing such a publication will contribute in the highest degree 
to the peace and happiness of society, by ascertaining legal principles.”’ 
Unfortunately for the complete success of this investigation, the re- 
ports, for that period of six years, are very meager; and all reported 
opinions are ‘‘ per curiam.’’ The latest reported case in the decision 
of which Tatum could have participated (before he was succeeded by 
Jackson), is Blakemore v. Chambles,5 May Term, 1798. Inasmuch as 
the act of March 28, 1796, made it the duty of each judge of the 


1 Roulston, page 51. 4 Page 1, 
2 Pages 64 to 336. 5 1 Overton, 3. 
3 Pages 3 to 17. 6 Supra. 
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Superior Court to attend punctually, and made non-attendance (with- 
out valid excuse), a misdemeanor in office, we are bound to presume 
that Jackson occupied the bench eighteen terms, namely :— 


September and November, 1798; May, September and November, 
1799, 1800, 1801, 1802, 1803; also May 1804. So far as any published 
judicial record is extant, the history of that period is as follows :— 


September Term, 1798, no cases reported. 

November Term, 1798, no cases reported. 

May Term, 1799, no cases reported. 

September Term, 1799, no cases reported. 

November Term, 1799, no cases reported. 

May Term, 1800, no cases reported. 

September Term, 1800, no cases reported. 

November Term, 1800, no cases reported. 

May Term, 1801, Hoggart v. McCrory & Gillaspie,' bill in equity to 
settle disputed boundaries; issue framed, trial by jury, verdict and 
judgment thereon. 

September Term, 1801, no cases reported. 

November Term, 1801, Green v. Emmerson,? trespass. 

Defendant was employed by plaintiff as overseer; during plaintiff’s 
absence from home, one of his slaves was ordered by defendant to 
catch a horse, belonging to plaintiff, and accompany him, defendant, 
to the racing ground, and test the animal’s speed; the slave did as 
required by defendant. 

The horse flew the track, throwing and killing the slave. Campbell, 
for defendant, asked a nonsuit, contending that ‘‘ case,’’ not ‘‘ tres- 
pass,’’ was the proper form of action. Overton, contra. 

Per Curiam: ‘* Let the evidence go to the jury. The line of «is- 
tinction between trespass and case, in many instances, is so nice, that 
it seems difficult to discover it; th's appears to be one of that descrip- 
tion, but modern authorities seem rather to incline to trespass than 
case.”’ 

September Term, 1801, no cases reported. 

November Term, 1801, no cases reported. ’ 

May Term, 1802, Kerr v. Porter,® bill in equity, to set aside a grant 
of land made Ly the State of North Carolina to one Ford (under whom 
defendant claimed), on the ground that Ford's claim had been fraud- 
ulently altered, by erasures, etc. The principal question before the 
court, says the reporter, was, ‘‘ whether parol testimony could be 


1 Ov. 8. 21 Ov. 13. 31 Ov. 15. 
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admitted to show erasures, or alterations, in the entry book of the 
surveyor-general.”’ 

Per Curiam: ** The books of entries or records; they must be 
received in the condition they are found; nor are we permitted to 
presume that any improper alteration has been made. The evidence 
cannot be received.’’ 

Defendant’s counsel then insisted that Ford's title was invalid, 
because his immediate grantor, one Armstrong, had not rendered the 
services that would legally entitle him to make an ‘‘ entry.”’ 

Per Curiam: ‘‘It is not our province to liquidate the accounts 
between the surveyor and the State of North Carolina, which employed 
him. We presume, in this respect, it is right, the State having made a 
grant for the lan¢; por is it competent for this court to admit proof to 
the contrary. Bill dismissed without prejudice.’’ 

September Term, 1802, no cases reported. 

November Term, 1802, Sweetman’s Lessee v. Wilbur & Warmack,! 
ejectment; judgment by default against casual ejector. Defendants 
refused to confess lease, entry and ouster. Plaintiff suffered nonsuit. 

Overton moved for an attachment, for contempt, for not confessing, 
ete., according to the settled practice in England. 

Per Curiam: ‘‘ No such process appears to have been used in this 
State. We are unwilling to make a precedent in a case, the effects of 
which must seriously affect the liberty of the citizen.? Let the clerk 
tax the costs, which the sheriff will present to the defendants, for pay- 
ment; the sheriff will make return of their refusal to pay, should such 
be the case.”’ 

(By the Reporter): ‘* Sheriff presented bill, payment was refused, 
and he made return accordingly, to the May Term, 1803; November 
Term, 1803, the court ordered that unless the defendants paid costs 
within two months, an execution should issue against them.’’ 

May Term, 1803, no cases reported 

September Term, 1803, no cases reported. 

November Term, 1803, no cases reported. 

May Term, 1804, no cases reported. 

The next case reported in 1 Overton, subsequent to Kerr v. Porter,* 
was September Term, 1804, after Jackson had quitted the bench for 
the army. 2 Overton contains no cases, other than Sweetman v. 
Wilbur,* prior to Overton’s incumbency. The foregoing, therefore, 
embraces all the judicial labor of Jackson, of which we have any 
published record. 


1 2 Ov. 1. 2 3 T. Bl. 205; 1 Salk. 239. 5 Supra. 4 Supra. 
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Among the old Carolina statutes applied to Tennessee, which does 
not appear to have been repealed down to Jackson’s time, was this :— 


Act of March 17, 1743, required county judges to provide and keep, 
as the property of the county courts, the following books :— 


Cary’s Abridgment of Statutes ; 
Godolphin’s Orphan’s Uegacy ; 
Jacob’s Law Dictionary ; 
Nelson’s Justice ; 

Swinburne on Wills; 

Wood's Institutes. 


We note this old statute, in passing, not that I suppose it to have 
any relation to the matter in hand, but merely as a curious piece of 
early legislation — tending to show what was supposed, at that date, 
to make up the working ‘‘ kit’’ of a judge of a subordinate court of 
record.! 


1 Haywood’s Revision, page 58. 
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NOTES OF RECENT DECISIONS. 


Actions: Mariciousty Prersvapinc A Person TO BREAK His Con- 
tract.— The Supreme Court of Missouri have added the weight of 
their opinion, in the case of Glencoe Sand Co. v. Hudson, to the 
proposition that it is not actionable merely to persuade a person to 
break a contract which he has with the plaintiff. One of the reasons 
assigned for so holding is that the injured person has an action upon 
the contract against the party who, in consequence of the persuasion, 
broke it. But suppose this party is insolvent, what then? It has 
always been the law that a master has an action for damages against a 
third person who maliciously enticed away his servant, and no reason 
is perceived why the rule should not be extended so as to give an action 
against any one who maliciously induces the obligor in a contract to 
break his obligation to the plaintiff, at least when the obligor himself 
is insolvent. Such a conclusion, although it may not satisfy the dis- 
position of judges to neglect justice and refine, satisfies the sense of 
justice of mankind. 


IrricaTION Compantes: RECEIVERSHIPS — LaBoR AND SuppLy CLarMs 
PREFERRED BY ANALOGY TO RatLway Compantes.— In the case of At- 
. lantic Trust Co. v. Woodbridge Canal &c., Co.? it was held by Mr. 
Circuit Judge McKenna: The equitable rules giving priority to labor 
and supply claims arising within a limited time before the appointment 
of a railroad receiver in foreclosure proceedings are applicable by 
analogy to irrigation companies, which are also quasi-public corpora- 
tions, subserving great public uses. 

Where a receiver is appointed in foreclosure proceedings against an 
irrigation company, claims for labor performed in the construction of 
ditches, etc., are not entitled to preference over the mortgage debt. 
Claims for labor expended in repairs and improvements are entitled to 
preference only when there has been a diversion of income to payment 
of interest, or otherwise to the benefit of the security. But debts for 


1 40S. W. Rep. 93. 2 79 Fed. Rep. 39. 
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labor and supplies necessary to keep the works a going concern will be 
given a preference, even out of the corpus of the property, though 
there has been no diversion of income. 


RatLRoaD RECEIVERSHIPS: PREFERRED CLarms — RENTALS OF TER- 
MINAL FACILITIES WHERE RECEIVER HAS ConTINUED UsE OF FACILITIES. — 
A receiver of a railroad having been appointed in a foreclosure suit, 
with instructions to pay, out of moneys and income in his hands, for 
supplies and operating expenses, and for expenses of operation during 
the six months previous to the receivership, another railroad company 
presented an intervening petition in the suit, setting up a contract with 
the insolvent railroad company to furnish it with terminal facilities at a 
stipulated rental, alleging that such facilities had been used up to the 
appointment of the receiver, and by him after his appointment, and 
claiming a preference, for the rental due, over the mortgage debt. It 
was held that, as the intervener, whether entitled to its whole claim or 
not, was at least entitled to a fair rental for the time during which its 
terminal facilities were used by the receiver, it was error to sustain a 
demurrer to the whole petition.! 


Rartway Richt or GENERAL JUDGMENT CREDITORS 
TO PaRTICIPATE IN SuRPLUS IN Hanps oF Recerver.— General judg- 
ment creditors, whether their claims arose out of contract or tort, are 
as much entitled as the mortgage bondholders to participate in the dis- 
tribution of surplus income accumulating in the hands of a receiver 
appointed at the instance of stockholders, before the income has been 
impounded by the mortgage bondholders ; and, if there are equitable 
considerations giving the bondholders a better right, they must be 
shown by proper averment.? 


Rattway RecetversHips: Diversion OF INcoME By LessEE RaILRoaD 
Company.— When a contract under which the railroad of the company 
was controlled by another company bound the controlling company to 
apply the income first to the payment of operating expenses, it only lies 


1 Savannah &c. R. Co. v. Jackson- 2 Veatch v. American Loan &c. Co., 
ville &c. R. Co., 79 Fed. Rep. 35. 79 Fed. Rep. 471. 
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in the mouth of the owner of the road to complain of a breach of that 
provision; and such a breach does not constitute a diversion of funds 
that will entitle the plaintiffs in a judgment for death by negligence, 
against the company owning the road, to a preference out of current 
income as against mortgagees.! 


Raitway PREFERENTIAL CLaims — Persona Inyur- 
tes — Diversion or Income By Recerversuip.— Where a railroad mort- 
gage authorizes an expenditure of the income by the trustee, when he 
should take possession, to such extent as he deems proper in improve- 
ments, and in purchases of rolling stock and other necessary equipment 
and materials, a court appointing a receiver in foreclosure proceedings 
may authorize the receiver to make similar expenditures; and, where 
the plaintiffs in judgments against the company for deaths by negli- 
gence are claiming the right to a preference out of current income 
because of such alleged diversion of income by the receiver, it will be 
presumed, in the absence of a showing to the contrary, that the 
expenditures complained of were sanctioned by the court.” 


Raitway PREFERENTIAL CLAIMS — JUDGMENTS FOR 
PersonaL Insurtes NoT PREFERRED.— Some disposition is discovered 
in recent decisions to make judgments for personal injuries, done 
prior to the taking of possession of a railroad by a receiver in a fore- 
closure suit, preferential claims, on the same grounds on which supply 
claims, growing out of ordinary business connections and the like, not 
going too far back in point of time, are preferred over previously 
existing mortgages. Several decisions deny this preferential quality 
to judgments for damages for torts.? It will be recalled that Mr. 
District Judge Hanford took a different view of this question. His 
judgment has been reversed by the Court of Appeals of the 9th Cir- 
cuit, in an opinion by Mr. Circuit Judge Gilbert.4 


1 Veatch v, American Loan &c. Co., 
79 Fed. Rep. 471. 

2 Veatch v. American Loan &c. Co., 
79 Fed Rep. 471. 

8 Trust Co. v. Riley, 16 C. C. A. 
610; 70 Fed. Rep. 32; Farmers’ Loan & 
Trust Co. v. Northern Pac. R. Co., 74 


Fed. Rep. 431, and Whiteley v. Trust 
Co., 22 C. C. A. 67; 76 Fed. Rep. 74; 
Veatch v. American Loan &c. Co.. 79 
Fed. Rep. 471. 

4 Farmers’ Loan &c. Co. v. North- 
ern Pacific R. Co., 79 Fed. Rep. 227. 
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Attorneys’ Frees: Preservation oF Funp — PurcHaseR at Fore- 
cLosuRB SaLe SuccessrcL_y Resistinc Conrrrmation.— In Farmers’ 
Loan &c. Co. v. Green,! decided in the Federal Circuit Court of Ap- 
peals for the 5th Circuit, it is held that, a purchaser of a railroad at 
foreclosure sale, who resists the confirmation of the sale, and ultimately 
procures the setting aside of a decree of confirmation, and a release 
from his bid, is not entitled to be paid, out of the trust fund, his attor- 
ney’s fees and expenses incurred in that behalf, but can only receive 
the ordinary taxable costs; and it is immaterial that the services of his 
counsel may have incidentally benefited the fund. 


Raitway RECEIVERSHIP: PREFERENTIAL Drests— Money Loanep To 
Ramroap Company NOT A PREFERENTIAL Dest. — There is good 
ground for the conclusion of the same court in the case of Morgan’s 
&c. Co. v. Farmers’ Loan &c. Co.,? that money loaned to a railroad 
company on its notes at various times, ranging from about nine months 
to over four years before the appointment of a receiver, with the 
purpose and result of keeping its road in safe running order, increasing 
its property and business, and rendering the same more valuable to the 
bondholders, and maintaining its credit, is nevertheless not a debt 
which is entitled to a preference over the mortgage bonds, upon the 
appointment of a receiver. 


Rai.roap RECEIVERSHIPS: PREFERENTIAL Depts — WHEN PURCHASE 
or Rais NoT PREFERRED BEFORE Lien OF Prion MortGace.— In the 
case of Lackawanna &c. Co. v. Farmers’ Loan &c. Co., lately decided 
in the Federal Circuit Court of Appeals for the 5th Circuit,? it is 
held that the purchase by a railroad company, under contracts made 
from abovt sixteen months to over two years before the appointment of 
a receiver, of some 20,000 tons of steel rails, to replace the old and 
deteriorated rails with which its tracks were laid, to be paid for by its 
notes, due in six months, renewable for six months longer at the rail- 
road company’s option, is not a purchase of supplies in the ordinary 
operation of the road to keep it a going concern, so as to authorize the 
court appointing the receiver to give the debt a preference over the 
mortgage debt. The Court of Appeals which decided this case con- 
sisted of three district judges. The opinion of the court is written by 


1 79 Fed. Rep. 222. 2 79 Fed. Rep. 202. 3’ 79 Fed. Rep. 202. 
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Mr. District Judge Parlange. It reviews a good many of the decisions 
upon this subject, but not all of them. It is believed to be unsound. 
There is one case which has held the debt to partake of a preferential 
quality, although it is six years old ;! another gives it that quality where 
it was nearly five years old.? If the reconstructing of a railroad track 
with steel rails so that it may be operated with safety to the public is 
not necessary to keep it a going concern, within the well-known rule 
upon this subject, what is? 


PLEADING: VARIANCE — AVERRING THAT THE PassENGER WAS PusHED 
Ovr anp Evipence THAT Sue Jumpep Ovt.—In Washington &e. R. 
Co. v. Hickey, it is held by the Supreme Court of the United States 
that a declaration having alleged that ‘plaintiff was injured by being 
pushed from a horse car at a crossing in the commotion caused by an 
approaching train, proof that she was injured by jumping from the car 
in a reasonable effort to avoid danger is not a substantial variance. 


BurGiary: ENTERING THROUGH Oren Door.— Some of the refine- 
ments of criminal law which bring disgrace upon the administration 
of justice may be illustrated by a decision of the Kentucky Court of 
Appeals in Ross v. Com.,4 where it is held that although the removal 
of props from the door of a warehouse, in order to open and enter, 
may be a breaking of the building,— yet if a door or window be partly 
open, it is not a breaking to push it further open. If, however, the 
door is closed at the time of the entry, although not locked, it is a 
** breaking ’’ to push it open and enter.5 


ConsTITuTIONAL Law: Vatipiry OF StTatTuTEs VESTING THE AVAILS 
or Lire Insurance POLicies IN THE BENEFICIARIES, FREE FROM THE 
Dests OF THE InsuRED.— In the case of Skinner v. Holt,®° the Supreme 
Court of South Dakota holds two statutes of that State uncon- 
stitutional which have the effect of rendering life insurance policies 
exempt from the claims of the creditors of the insured without regard 
to their amount,— the ground of the decision being that the two statutes 


1 Union Trust Co. v. Morrison, 125 3 17 Sup. Ct. Rep. 661. 
U. S. 591, 604. 4408S. W. Rep. 245. 

2 Northern &c. R. Co. v. Lamont, 5 Martin v, State, 40S. W. Rep. 270. 
69 Fed. Rep. 93. ® 69 N. W. Rep. 595. 
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in question impair the obligation of contracts, within the meaning of 
the constitution of the United States and the constitution of South 
Dakota. 


Fixtures: Expiration or Tenant’s Ricut or Removat.— In the 
case of Thomas v. Jennings,! recently decided in the Queen’s Bench 
before Mr. Justice Hawkins, it is held that a tenant’s fixtures, not 
removed during the continuance of tenancy, become on its expiration 
part of the freehold even though they are on the premises by the parol 
consent of the lessor; and though such consent might give the tenant a 
right of action for the value of the fixtures against the lessor if he 
consequently refused to permit their removal, it will give no such right 
as against the lessor’s mortgagees who were no parties to it, should 
they refuse. The case was that A. was a tenant of a house and garden 
for the residue of a term of twenty-one years. Before the expiration 
of the said term it was agreed verbally with B., A.’s landlord, that A. 
should be at liberty to leave certain tenant's fixtures annexed to the 
premises on the chance of their being bought by an incoming tenant 
and if not so bought he was to be permitted to remove them. After 
the expiration of the term and while the tenant’s fixtures were still on 
the premises, C. took possession of the house and garden as receiver 
for certain of B.’s mortgagees. C. refused to permit A. to remove the 
fixtures. It was held that no action lay against C. or the mortgagees. 


To Anmats: A or ‘‘ Caicken Law.’’— In State v. 
Neal, recently determined in the Supreme Court of North Carolina, 
there is an interesting dissertation by Mr. Justice Clark upon the 
rights and wrongs of chickens. The learned justice states the case and 
delivers the opinion of the court upon the particular phase of the law 
involved in the following language :— 


This is an indictment for cruelty to animals, to wit, sundry Stanley County 
ehickens, “ tame villatic fowl,’’ as Milton styles them in stately phrase. The 
prosecutor and defendant lived very near to each other, and their chickens 
were exceedingly sociable, visiting each other constantly. But, after the defend- 
ants had sown their peas, they had no peace, for the prosecutor’s chickens 
became lively factors in disturbing both. The younger defendant, Oscar, as 
impetuous as his great namesake, the son of Ossian, pursued one of the prose- 
cutor’s chickens clear across the lot of another neighbor, one Mrs. Freeman, 


1 75 L.'T. Rep. 274. 
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and, intimidating it into seeking safety in a brush pile, pulled it out ignomini. 
ously by the legs, and putting his foot on his victim’s head, by muscular effort, 
pulled its head off. Then, in triumph, he carried the headless, lifeless body, 
and threw it down in the prosecutor’s yard, in the presence of his wife, also 
letting drop some opprobrious words at the same time. The prosecutor was 
absent. Another chicken Oscar also chased into the brush pile, and, sharpen- 
ing a stick, jobbed it at said chicken, and through him, so that he then and there 
died; and Oscar, carrying the chicken impaled on his spear, threw it over into 
the prosecutor’s yard. He knocked over another, and, impaling it in the same 
style, also threw its lifeless remains over into the prosecutor’s yard, as the Con- 
sul Nero caused the head of Asdrubal to be thrown into Hannibal’s camp. On 
yet another occasion Oscar did beat a hen that had young chickens, which, with 
maternal solicitude, she was caring for, so that she died, and the young ones, 
lacking her care, also likewise perished. The aforesaid Oscar, on other divers 
and sundry times and occasions, was seen “ running and chunking ”’ the prose- 
cutor’s chickens. The other defendant, Oscar’s father, proposed to the prose- 
cutor ‘‘ to strike a dead line, and each one kill everything that crossed the 
line.”’ The offer seemed too unrestricted, and the cautious prosecutor, whose 
thoughts were “bent on peace’? as much as his chickens were on peas, 
firmly declined the dead-line proposition; but Oscar’s father said he ‘* guessed 
he would do that way.’’ As the evidence limited his proceedings to this dec- © 
laration of war, without any overt act, a nol. pros. was entered as to him, and 
Oscar was left alone to bear the brunt. “ Having,’ in the language of Tacitus, 
** made a solitude, and called it peace,’’ he naturally protests against being now 
charged with the odium and burdens of war, which his honor has assessed at a 
fine of $1.00 and costs. Both defendants and Oscar’s mother went on the 
stand. There was no substantial contradiction of the State’s evidence, but all 
three testified that the prosecutor had been notified to keep his chickens out of 
their pea patch, or they would be killed. This is the ‘‘ round, unvarnished 
tale’? of the evidence. The defendant’s counsel interposed every consecutive 
defense from a plea to the jurisdiction to a motion in arrest of judgment. The 
case was tried before a justice of the peace, and the defendant appealed. In 
the Superior Court a bill of indictment was found by the grand jury, and the 
defendant was tried thereon. 

Chickens come within the very terms of Code,! describing the creatures 
intended to be protected from man’s inhumanity,—“ any useful beast, fowl or 
animal.’”’ Pigeons were held to be within it.2 The defendants offered to show 
by Oscar himself that “he killed the chickens to prevent them from destroying 
the peas.”? This was to show justification, and was properly rejected. The 
defendants had no more right to destroy a neighbor’s chickens, when thus found 
damage feasant, than they would his cattle. The remedy is by impounding them 
till damage paid, or by an action for damage. Their destruction is not neces- 
sary to hisrights. Clark v. Keliher,® which was a case ‘on all fours’ with this, 
for killing a neighbor’s chickens while trespassing after notice to keep them 
out. In this State,in like manner, it has been held that one has no right to lay 
poison, though on his own premises, for another’s “‘egg-sucking dog,’’‘ nor to 


1 § 2482, 3 107 Mass. 406. 
2 State v. Porter, 112 N.C. 887; 168. E.915. 4 Dodson v. Mock, 20N. C. 146. 
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kill a ‘‘ chicken-eating hog,” as a nuisance,! nor a ‘“‘breachy hog,’ for the 
same reason.? These cases refer to and distinguish Parrott v. Hartsfield,’ 
where it was held lawful to kill a ‘‘ sheep-stealing ’’ dog about to kill sheep. 
This is because of the fact that such animal could not be easily caught and 
impounded, nor could he be sold for anything to pay damages. In Johnson v. 
Patterson,‘ a very long and learned opinion sustains the proposition that one is 
not justified in strewing poisoned meat on his premises, whereby a neighbor’s 
chickens were killed, though notice was given that this would be done if they 
were not kept off. It is true these were actions for damages, and not indict- 
ments for cruelty to animals; but if, even in such cases, the trespass was no 
defense, certainly evidence to show the trespass by an animal is incompetent 
in an indictment whose gist is merely the fact of cruelty or needless killing.’ 


After disposing of some of the assignments of error on the ground 
that the errors were harmless, the judgment of conviction was 
affirmed. 


ConstituTiIonAL Law: Po.ice ReGuLtatTions — VALIDITY OF STATE 
Statute ReGcutatinc THE Heating or Cars vupon INTERSTATE 
Raitways.— In the case of New York &c. R. Co. v. New York,® the 
Supreme Court of the United States, according to the excellent syllabus 
in the advance sheets published by the Lawyers’ Co-operative Publish- 
ing Co., hold as follows, in a learned and satisfactory opinion by Mr. 


Justice Harlan :— 


1. Cars employed in interstate commerce are not exempt in the absence of 
national legislation covering the subject, from the operation of a State law for- 
bidding under penalties the heating of passenger cars in that State by stoves or 
furnaces kept inside the cars or suspended therefrom. 

2. Possible inconveniences cannot affect the question of power in each State 
to make such reasonable regulations for the safety of passengers on interstate 
trains as in its judgment is appropriate and effective. 

3. The authority conferred by U. S. Rev. Stat. § 5258, upon railroad com- 
panies engaged in commerce among the States does not interfere with the pas- 
sage by the States of laws having for their object the personal security of 
passengers while traveling, within their respective limits, from one State to 
another on cars propelled by steam. 

4. The exclusion of railroads less than fifty miles in length from the opera- 
tion of a State law prohibiting stoves or furnaces inside of or suspended from 
passenger cars, on other than mixed trains, does not deny to other railroads the 
equal protection of the laws. 


5. A railroad is not deprived of property without due process of law by the 


1 Morse v. Nixon, 51 N. C. 293. 5 State v. Butts, 92 N. C. 784. 

2 Bost v. Mingues, 64 N. C. 44. 6 17 Sup. Ct. Rep. 418; affirming s. 
3 20 N.C. 110. c. 142 N. Y. 646. 

414 Conn. 1. 
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recovery of penalties against it for violations of a valid State statute prohibit- 
ing the heating of passenger cars on other than mixed trains by stoves er 
furnaces inside of or suspended from the cars, except for temporary use in 
ease of accident or other emergency, where the defendant was before the 
court. 


Depositions: Letrers RoGatory— Not Usvat, excerpt Cases or 
Emercency.—In the case of Ehrmann v. Ehrmann,' decided last 
summer in the English Court of Appeal (reversing the decision of 
Stirling, J.) it was held that letters of request to a foreign tribunal, for 
the examination of witnesses abroad, should not be allowed to issue 
unless absolutely necessary for the purposes of justice, and only where 
the evidence to be obtained thereunder would be material to prove the 
main question between the parties, and not merely collateral evidence 
to fortify other evidence. 


ConstituTIonaL Law: Po.ice Power — TREATMENT OF DRUNKARDS 
at Country Expense.— In the case of Wisconsin Keeley Institute Co. 
vy. Milwaukee Co.,* the Supreme Court of Wisconsin hold that a 
statute of that State providing for the treatment of habitual drunkards 
in private institutions at the expense of the counties in which they re- 
side, on an order of a County Court, when the patient ‘‘ has not the 
means to pay for such treatment,’’ is unconstitutional. 

The reasoning of the court, in substance, is that drunkenness pro- 
duced by alcohol, opium, cocaine or other drugs does not make the 
subject of it a legitimate object of public charity. This is a pure 
assumption onthe part of the court. It is an improper exercise of judi- 
cial power for a court to say that one kind of disease affords a proper 
subject for the exercise of public charity while another does not. The 
fact that the disease is self-inflicted cuts no figure in the case ; since pub- 
lic money is constantly appropriated for the curing of persons of dis- 
eases which they have inflicted upon themselves through immoral and 
vicious habits. The fact that the county sees fit to bestow its benevolence 
upon the unfortunate drunkard by paying for his treatment in a private 
hospital seems to have just a little to do with the question. It would 
be extraordinary for a court to hold that if the State had no insane 
asylum, it could not provide for the keeping and care of insane per- 
sons at public expense in a private sanitarium. The opinion is a bald 
piece of judicious legislation — a mere judicial repealing act under the 


1 95 L. T. Rep. 87. 2 70 N. W. Rep. 68. 
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guise and pretense of constitutional interpretation. The constitution 
intended to commit every question decided by the court in this case, to 
the legislature, and not to the court. It is untenable to say that the 
curing of drunkards is not a public purpose for which taxes may be 
laid as well as the curing of persons afflicted with any other disease, 
or wounded in any accidental manner, or suffering from wounds or 
diseases which may have been self-inflicted. 


LanpLorp anD Tenant: Damaces ror Breacn oF COVENANT TO 
Keep 1N Reparr.—In the case of Conquest v. Ebbetts, decided last 
summer in the House of Lords,! it was held, affirming the judgment 
of the Court of Appeals,? that in an action against an under-lessee on 
a covenant in a lease to keep the demised property in repair, where the 
under-lessee has notice of the original lease and of the covenants 
contained in it, the immediate lessor’s liability over to the superior 
landlord must be taken into account in assessing the damages, and 
such damages are properly assessed on the basis of awarding a sum 
representing the diminution in value of the reversion on the termination 
of the underlease in consequence of the breach of covenant. 


CARRIERS OF PASSENGERS: REJECTING A PASSENGER BECAUSB HE IS 
Burxp.— In the case of Zackery v. Mobile &c., R. Co.,? the Supreme 
Court of Mississippi hold that a railway carrier of passengers cannot 
refuse to carry a passenger, otherwise qualified, on the sole ground 
that he is blind. The case was decided upon a demurrer, and this 
was the sole question for decision, stripped of all extraneous circum- 
stances. 


ConstituTionaAL Law: — ConstTiTuTIONALITY OF VOTING 
By Use or a Votinc Macuine.—In a recent decision of the Supreme 
Court of Rhode Island, the same being an opinion of the Judges 
delivered to the Governor, the case being entitled ‘‘ In re Voting 
Machine,’’ 4 four judges of the Supreme Court of Rhode Island (Rogers, 
J., dissenting), hold that the provision of the constitution of that State 
that voting shall be by ballot, ‘‘ and, in all cases where an election is 


125 L. T. Rep. 36. 3 21S. W. Rep. 246. 
2 Reported 73 L. T. Rep. 69; (1895) 436 Atl. Rep. 716. 
2 Ch. 877. 5 Const. R. 1., Art. 8, Sec, 2. 


618 31 AMERICAN LAW REVIEW. 

made by ballot of paper vote, the manner of balloting shall be the 
same as is now required in voting for general officers, until otherwise 
prescribed by law,’’ permits of a law authorizing the use of the Mc- 
Tammany voting machine, by which choice is indicated by puncture of 
a roll of paper on which the names of candidates are printed. 


Companiks: DiscrRiMINATING AGAINST TELEPHONE Com- 
panies. — In People v. Western Union Tel. Co.,! the Supreme Court of 
Illinois hold (opinion by Cartwright, J.), that a telegraph company 
having the right to choose its own agencies for delivery of messages, 
and to require that messages given it for transmission be in writing, it 
is not a discrimination against one telephone company to refuse to de- 
liver telegrams to its subscribers by its telephones, paying it for the 
use thereof, or to receive messages by its telephones to be telegraphed, 
though by contract with another telephone company messages are so 
delivered and received by meuns of its telephones, and that a statute 
requiring a telegraph company to receive and transmit messages from 
other telegraph companies, does not oblige it to receive and transmit 
verbal messages attempted to be delivered to it by telephone companies.? 


Expert Evipence: Jury May BE InstrucTep To DisREGARD 1F Un- 
REASONABLE.—In the case of Hull v. St. Louis,’ the sole question 
decided by the second division of the Supreme Court of Missouri, in an 
opinion written by Mr. Justice Burgess, is that the evidence of expert 
witnesses as to the value of services is merely advisory; that the jury 
are not bound by it, but that it is not improper to instruct them that 
they may disregard it if they believe it to be unreasonable.* 


146N.E. Rep. 731. 

2 “This,” said Cartwright, J., 
**has been the rule as to carriers, and 
it has been held that they cannot be 
compelled to contract with one con- 
necting carrier for a through rate, or 
for through routing, or for through 
tickets, because such an arrangement 
has been made with another connect- 
ing carrier. Oregon Short Line & U. 
N. Ry. Co. v. Northern Pac. Ry. Co., 
9C. C. A. 409; 61 Fed. 158; Little 


Rock & M. Ry. Co. v. St. Louis S. W. 
Ry. Co., 11 C. C. A. 417; 63 Fed. 774; 
Little Rock & M. Ry. Co. v. St. Louis, 
I. M. & S. Ry. Co., 41 Fed. 559; St. 
Louis Drayage Co. v. Louisville & N. 
R. R., 65 Fed. 39.” 

$40 S. W. Rep. 89. For a prior 
report of the same case see 39 S. W. 
Rep. 446. 

4 The court cited: Cosgrove 
Leonard, 184 Mo. 419; 33 S. W. 777; 
Rose v. Spies, 44 Mo. 20; Head »v, 
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ACCEPTANCE OF Bequest By State.—In the case of State v. Blake,1 
the Supreme Court of Errors of Connecticut hold that a bequest 
tendered to the State in trust can only be accepted by the legislature, 
and that an act of the State Treasurer in accepting it is nugatory. 


Breach OF Promise oF MarriaGe: Evipence or A Derrinite Con- 
tract Necessary TO Support THE Action.— The New York Court of 
Appeals has lately rendered a decision in the case of Yale v. Curtiss,? 
in which it is held that the rule of law which formerly permitted con- 
tracts of marriage to be inferred from proof of such circumstances as 
usually attend an engagement has been changed by the statute per- 
mitting parties to testify in their own behalf. There must now, in the 
absence of fraud and deception, be evidence of a contract — a meeting 
of the minds of the contracting parties. Mere courtship, or even an 
intention to marry, is not sufficient. Thorough acquaintance with 
character, habits and disposition is essential in order to make such a 
contract intelligently, and the parties may, therefore, form such an 
acquaintance without having the inference of a contract attach. 
Where there is any evidence sufficient to uphold the decision of the 
general term of the existence of such a contract their decision is final ; 
but where there is no evidence sustaining the contract, or when the 
evidence given does not show that there was a contract, then the 
question becomes one of law, which it is the duty of this court to 
review. 


Services RENDERED IN ExpPEcTATION OF MarriaGE. — In the case of 
Lafontain v. Hayhurst,3 the Supreme Judicial Court of Massachusetts 
hold that services rendered in expectation of marriage with the party 
served, and without any expectation of other remuneration, will not 
sustain an action of asswmpsit, even though the party served refuses the 
expected marriage. The remedy, if any, is an action for the breach of 
the contract to marry, and the offering in evidence the services as 
elements of damage. 


Hargrave, 105 U. S. 45; Bentley v. 281; Bourke v. Whiting (Colo. Sup.), 
Brown, 87 Kan. 14; 14 Pac. 434; 34 Pac. 172. 

Stevens v. City of Minneapolis, 42 1 36 Atl. Rep. 1019. 

Minn. 186; 43 N. W. 842; Arndt v. 2 45 N. E. Rep. 1125. 

Hosford, 82 Iowa, 499; 48 N. W. 981; 5 36 Atl. Rep. 623. 

Price v.- Insurance Co., 48 Mo. App. 
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ConstitutionaL Law: Interstate Commerce — OPERATION oF 
State Porice Reevtations upon Feperat Recervers or INTERstate 
Ramways.— In the case of Pierce v. Van Dusen, lately determined in 
the United States Circuit Court of Appeals for the 6th Circuit, the 
court had occasion to consider the question of the operation of a stat- 
ute of Ohio set out in the preceding paragraph, upon the Federal court 
receiver of a railroad engaged in interstate commerce. The court 
held that in that relation the State statute was operative. Mr. Justice 
Harlan vindicated the conclusion of the court upon very satisfactory 
reasons, and also showed that it was supported by judicial precedents, 


We tt Due on Bounpary Line. — In the case of Eliason v. Grove,? 
the Court of Appeals of Maryland hold that where the owner of two 
adjoining lots, builds a well on one lot near the boundary line, for the use 
of the houses on each lot, and sells the lot on which the well is not 
situated, and subsequently sells the other lot, and the well is openly 
used for more than 30 years by the owners of both lots, and it is neces- 
sary for the reasonable enjoyment of the lot first sold, such us consitutes 
a servitude on the second lot. 


Contracts: Pusiic Poticy — Invatipity or Contracts TO PREVENT 
tHe or an Inpictment. —In Weber v. Shay,’ the Supreme 
Court of Ohio hold that a contract by an attorney at law to render 
services in preventing the finding of an indictment against one accused 
of crime, is illegal and void, although the attorney believes that the 
client is innocent; and consequently that the attorney can not main- 
tain an action to recover the compensation agreed to be paid for 
such services. 


ConstituTionaL Law: Treaties — SuPREME Law or THE Lanp— 
Treaty as TO Ricuts or ALIENS PREVAILS OVER State STATUTE. — 
In the case of Opel v. Shoup,‘ lately decided by the Supreme Court of 
Iowa, it was held that under the provision of the constitution of the 
United States> that treaties with foreign countries shall be the 
supreme law of the land, notwithstanding anything in the constitution 


1 78 Fed. Rep. 692. * 69 N. W. Rep. 560. 
2 36 Atl. Rep. 845. 5 Const. U. S., Art. 6. 
3 46 N. E. Rep. 377. 
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or laws of a State to the contrary, that a treaty with a foreign country, 
conferring on its subjects, notwithstanding their alienage, a qualified 
right to take by inheritance lands in the United States, under the laws 
here controlling its descent, must prevail over a State law prohibiting 
aliens from taking lands by descent. It was further held that such a 
treaty, removing the disability upon aliens imposed by a State statute, 
does not alter the laws of descent of the State so as to render it uncon- 
stitutional as an infringement of the right of the State to control its 
interual policy. 


CARRIERS OF PassENGERS — EsecTInG PassENGERS FOR Non-PAYMENT 
or FarE — REASONABLENESS OF RULE Limitinc Amount For Wuicu Con- 
puctor Must Furxish Cuance.— In the case of Barker v. Central 
Park &c, R. Co., the New York Court of Appeals held that a rule 
adopted by a street railway company requiring its conductors to furnish 
change to a passenger only to the amount of two dollars in the payment 
of a five-cent fare is a reasonable one in view of the convenience of the 
general public; and that an action could not be sustained by a passen- 
ger against the company for ejecting him from one of its cars for non- 
payment of fare when his only tender was a five-dollar bill, which the 


conductor refused to change. 


Corporations: LiaBILITy OF STOCKHOLDERS — INvaLipiITy OF SALE 
BY STOCKHOLDER OF HIS STOCK TO THE CORPORATION, KNOWING IT TO 
BE InsoLvENT.— The Supreme Court of Errors of Connecticut rendered 
a wholesome decision in the case of Buck vy. Ross,’ holding that 
where a stockholder, knowing of tlie corporation’s insolvency, sells to 
it his stock, receiving ful'y secured notes held by it, recovery can be 
had of him for the benefit of its creditors, though the notes were sur- 
rendered to the payee, and he gave new notes payable to the stock- 
holder, and secured on property other than that by which the original 
notes were secured. 


CommercIAL Paper: CHECK ON BANKER — PAYABLE TO NON-EXIST- 
ENT Person — ForGery oF Name OF NON-EXISTENT PayEE.—In the 
case of Clutton v. Atterborough,® decided in the House of Lords, it 
appeared that a clerk of the appellants, by fraudulently representing to 


1 45 N. E. Rep. 550. 2 35 Atl. Rep. 763. 3 75L. T. Rep. 556. 
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them that money was owing by them to B. for work done, induced them 
to draw checks payable to the order of B. in payment of the amounts 
supposed by them to be due. There was, in fact, no such person as B. 
The clerk obtained possession of the checks, and forged B.’s indorse- 
ment on them, and also receipts from B., and negotiated them with the 
respondent, who gave value forthem in good faith. The checks were 
duly paid by the appellants’ bankers. It was held (affirming the judg- 
ment of the court below), that B. was a ‘‘ fictitious or non-existing 
person’’ within the meaning of Sect. 7, sub-sect. 3, of the Bills of 
Exchange Act, 1885, although the appellants believed when they drew 
the checks that he was a real person, and that the checks must be 
treated as payable to bearer, and the appellants could not recover the 
amounts from the respondent.! 


ConsTITUTIONAL LAW: VALIDITY OF A STATUTE PUNISHING THE SEND- 
ING OF THREATENING Letters BY CoLLECTION AGENCIES.— In the case of 


State v. McCabe,? decided by the Supreme Court of Missouri in 1896, 


itis held that the provision of the Missouri Revised Statutes of 1889, 
prohibiting creditors from threatening to injure the credit or reputation 
of a debtor, by publishing his name as a bad debtor, unless the debt is 
paid, is constitutional, and does not deprive the creditors of property 
without due process of law; nor does it limit the freedom of speech. 
Mr. Justice Gantt, who writes the opinion of the court, examines the 
question with his usual patience and urbanity. After reading his 
decision one is tempted to inquire what question of constitutional law 
will not some lawyer raise next. 


ConsTITUTIONAL Law: Potice REGuLATIONS — VALIDITY OF A STATE 
STATUTE MAKING Rartway Companies LiaBLE FOR Prop- 


ERTY Destrorep Raimtway Fires.—In St. Louis &c. R. Co. v. 


Matthews,’ lately decided by the Supreme Court of the United States, 
it was held, affirming the Supreme Court of Missouri,‘ that the Missouri 
statute of March 31, 1887, making every railroad corporation liable for 
all property injured or destroyed by fire from its locomotives, and 
giving it an insurable interest in the property for its protection, is con- 


1 Bank of England v. Vagliano (64 2 37S. W. Rep. 123. 
L. T. Rep. 353; (1891) A. C. 107) 317 Sup. Ct. Rep. 243. 
followed. 4121 Mo. 298; s. c.25 L. R. A. 161. 
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stitutional and valid. Such statute neither violates any contract be- 
tween the State and the railroad company, nor deprives the company of 
its property without due process of law, nor denies it the equal protec- 
tion of the laws. The opinion of the court, which is written by Mr. 
Justice Gray, is laboriously exhaustive and shows that the decision 
which the court now renders is in strict accord with many of its 
previous holdings. 


JupGEes: Persona Liapiuity or, FoR Orriciat Acts.— The 
case of Terry v. Wright,! lately decided in the Court of Appeals of Col- 
orado, furnishes a learned exposition of the doctrine that the judge of a 
superior court of general jurisdiction cannot be made personally liable 
for an act done in the exercise of his office, although in excess of his 
jurisdiction,— the immunity being founded in public policy, and being 
deemed necessary to support the independence of the judiciary. There- 
fore a county court judge in Colorado cannot be made liable, nor can 
the sureties on his bond, for finding a person guilty of contempt without 
citation, and imprisoning him in jail for disobedience of a judicial 
order. 


Devises — RuLE IN SHELLEY’s Case — Not To OVERRIDE THE PLAIN 
INTENTION OF THE TESTATOR.— Whenever the courts so handle the rule 
in Shelley’s case as not to allow it to override the plain intention of the 
testator, then it ceases to be a ‘‘ rule.’’ The objections to that ‘‘ rule” 
are that it does not override the plain intent of the testator in nearly, 
if not all, the cases where it is applied. In the case of De Vaughn v. 
Hutchinson,? the Supreme Court of the United States do not allow it to 
override the intent of the testator where there are explanatory or quali- 
fying expressions which show plainly what that intent was. Accord- 
ingly where there was a devise to a person for life, with remainder to 
the heirs begotten of his body, and their heirs and assigns forever,— it 
was held that the first taker had an estate for life, and that his children 
took as purchasers an estate in fee. 


Covenants Runninc THE LAnp — Lease or Hotet — Covenant 
not TO Buy Wings, EtTC., ExcepT From Lessor.— In the case of White 
v. Southern Hotel Co.,3 the English Court of Appeal hold the following 


1 47 Pac. Rep. 905. 2 17 Sup. Ct. Rep. 461. 376 L. T. Rep. 273. 
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propositions in learned opinions: A covenant by the lessee contained in 
the lease of an hotel that he will not during the term created by the 
lease buy, receive, sell, or dispose of, in, upon, out of, or about the 
premises any wines or spirits other than shall have been bond /ide sup- 
plied by or through the lessor (a wine and spirit merchant), his succes- 
sors or assigns, is a covenant which runs with the land, and is binding 
on the assigns of the lessee, even though such assigns are not men- 
tioned. And where such covenant is coupled with a proviso for abate- 
ment from the rent so long as the lessee shall well and truly observe the 
covenant, the assigns of the lessee are entitled to the benefit of the pro- 
viso, and may claim the abatement, notwithstanding that the ownership 
of the business of the lessor and the ownership of the reversion have 
been severed by a sale of the business, while they continue to obtain 
wines and spirits from the purchasers of the business. 


Manpamvus: To Comper Street Company To Operate Its 
Lixe.— The doctrine, so often applied, that a franchise granted to a 
corporation to carry on a strictly public duty, although for its private 
gain, carries with it an obligation toward the public to perform that 


duty, has been held by the Supreme Court of Texas, in a learned opin- 
ion by Gaines, C. J., not to apply in such a sense that a court will issue 
its writ of mandamus to compel a street railway company to continue to 
operate its lines on certain streets, where its charter imposes no specific 
obligations, and the ordinance giving the franchise in the streets merely 
granted ‘* the privilege ’’ of constructing and maintaining street railways 
over the lines therein designated.! 


JupictaL Sates: Summary Remepy to Compe, PayMent or Pur- 
cHAsE Money at Recerver’s SaLte.— In the case of McCarter v. Finch,? 
the Court of Chancery of New Jersey in a learned opinion by Vice- 
Chancellor Pitney, which goes over the learning of the subject, holds 
that that court has jurisdiction, by summary proceeding upon petition, 
to compel the payment by a purchaser from an officer of the court of 
the agreed price of goods sold and delivered by such officer. This is 
in line with what we understand to be the general doctrine, that one 
who purchases at « sale by an officer of a court, for example at a sale 


1 San Antonio Street R. Co. »v. 2 36 Atl. Rep. 937. 
State, 35 S. W. Rep. 926. 
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by a receiver under a decree foreclosing a mortgage, subjects himself 
to the jurisdiction of the court and makes himself a party to the pro- 
ceeding so far as to enable the court to enforce, by proper proceedings 
against him, the performance of his contract of purchase. 


IttecaL Contract — AGREEMENT OF ATTORNEY TO Prevent RETURN 
or Inpictment AGainst Ciient.—In the case of Weber v. Shay, the 
Supreme Court of Ohio, according to its official syllabus, held that a 
contract by attorneys at law to render services to prevent the finding of 
an indictment against one accused or suspected of crime is illegal and 
void, without respect to the belief of such attorneys as to his guilt, and 
compensation stipulated to be paid for such services cannot be recov- 
ered. Such contract is illegal because of its corrupting tendency; and 
it should not be left to a jury to determine whether, in its execution, 


acts were done to contravene public morals or subvert the administra- 
tion of justice 


Private Interstate Law: Tort Commitrep One Enp or InTERNA- 
TIONAL TunNEL.— In the case of Turner v. St. Clair Tunnel Co., lately 
decided by the Supreme Court of Michigan,” the defendant was engaged 
in constructing a tunnel under the St. Clair river between the State 
of Michigan and the Province of Ontario, in the Dominion of Canada. 
So engaged, the agent of the defendant sent the plaintiff, who was in 
its employ, on the American side, to the Canadian side to work at 
that entrance of the tunnel, and while so working there, the plaintiff 
was injured. It is held that, whether or not the defendant is liable in 
damages for the injury on the ground of negligence in putting the 


defendant upon a dangerous work, was to be determined in accordance 
with the law of Canada. 


Triats: ABSENCE OF THE JUDGE FROM THE Court Room.—In the 
case of Smith v. Sherwood,’ the Supreme Court of Wisconsin hold 
that for a judge to absent himself from the court room for a consider- 


able length of time during the argument of the case, is ground for the 
reversal of the judgment.‘ 


1 46 N. E, Rep. 377. 4 The court cite: Thomp. Trials, 
270 N. W. Rep. 146. Sec. 955; Brownlee v. Hewitt, 1 Mo. 
8 70 N. W. Rep. 682. App. 360; State v. Claudius, Jd. 551. 


VOL. XXXI. 40 
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Trusts AND Monoro.ies: Unirep States Anti-Trust Act — Wuat 
Trusts po not Arrect Interstate Commerce.— The decision of the 
Supreme Court of the United States in the case of United States v. E. 
C. Knight Co.,) is already bearing a miserable crop of fruit. In the 
case of United States v. Addyston Pipe &c. Co.” it was held that a 
trust to monopolize the markets of the whole country in the trade of 
cast iron pipe, affected interstate commerce only incidentally and not 
directly, and did not present a case within the anti-trust act of July 
2d, 1890. It was so held, although the trust was composed of corpo- 
rations manufacturing this commodity in four different States, to wit: 
Ohio, Kentucky, Tennessee and Alabama. It was so held, although 
the corporations entering into this corporation were practically the 
only manufacturers of cast iron pipe in thirty-six States and Territories. 
This being the nature of the combination and this being the great 
market which it sought to monopolize, it seems that the view that it 
affects interstate commerce incidentally merely, is so untenable as to 
border on the uncandid. 


Suerirr: Trespass For Levy — Necessity or Provine 
JUDGMENT AS WELL as Execution.— In the case of Kirchhoffer v. Clem- 
ent,* the Supreme Court of Manitoba, in a very elaborate judgment involv- 
ing a number of questions, had occasion to consider a question which, 
though not new, is certainly interesting. After a careful examination 
of the subject, the learned judges held unanimously that, in a case where 
a third party brings an action against a sheriff for an illegal seizure of 
his goods under an execution, and establishes a prima facie case of 
title in his own favor as against the debtor in execution, the sheriff, in 
order to justify, must prove a valid judgment as well as a prima facie 
valid execution. 


1156 U. 8. 1. For comments on 
this decision see 29 Am. Law Rev. 293. 
2 78 Fed. Rep. 712. 


ing the goods the sheriff must make 
such proof. Lake v. Billers, 1 Ld. 
Raym. 733; see also Martyn v. Podger, 


3 11 Manitoba Law Rep. 460. 

* The distinction seems to be an 
old one. It seems to be that, in tres- 
pass against a sheriff for seizing goods 
on execution, brought by the person 
against whom the execution is issued, 
the sheriff need not prove that there 
was a valid judgment, because the 
plaintiff is a privy to it; whilst ina 
similar action by athird person claim- 


5 Burr. 2631; White v. Maurice, 11 C. 
B. 1015 (where the previous author- 
ities are reviewed); and Bissey »v. 
Windham, 6 Q. B. 166, where it is 
denied. The Manitoba court also 
examine several Canadian cases on the 
subject. McLean v. Hannon, 3 Sup. 
Ct. Can. 706; Crowe v. Adams, 21 Sup. 
Ct. Can. 342, 
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Banks AND BankineG: InsoLvency — ILLEGAL PREFERENCE IN PAYING 
a DEPosITOR DURING A Run.— The case of Stone v. Jenison, lately de- 
cided by the Supreme Court of Michigan,’ probably has more in it 
than can be stated in a sentence or two. The judges were divided in 
opinion, but if we are not mistaken the case may be quoted in favor 
of the conclusion — obvious on principle —that so long as a bank 
resists a run and pays out its funds in good faith to depositors as fast 
as they crowd up to the window of the paying teller, believing that it 
will be able to restore public confidence, and that it will not be driven 
to the necessity of closing its doors,—the depositors who get paid 
under such circumstances do not obtain an illegal preference. But at 
the same time, a payment during even a slight run may be made to a 
particular depositor under such circumstances as to constitute an 
illegal preference. Suppose, for example, in view of the possible 
danger to the bank of a run, a bank official gives a ‘‘ tip,”’ so-called, 
toa favored depositor to draw out his deposit, and the bank soon 
afterwards fails,— this undoubtedly might be regarded as an illegal 
preference. On the other hand, it is obvious that in every run upon a 
bank, the time comes, if the run is successful, when the window must 
be shut down, and it cannot be said that the last depositor who gets 
his money out before the directors realize their defeat and order the 
window down, gets an illegal preference. He gets merely a payment, 
made to him in good faith and in the ordinary course of business. If 
he is to be deemed to get an illegal preference, how far back can you 
go? Can you go to the very commencement of the run, and if so by 
what test can you determine at what precise point the run commences, 
and if you can go to the commencement of the run, why can you not 
go further back? Many banks are known to have done business after 
being completely hollowed out for years, subsisting upon their ancient 
credit. In such a case how far back could a court of justice go in 
undoing the payments made in the regular course of business of the 
bank to its depositors, on the ground of avoiding illegal preferences? 


ConstituTionaL Law: Prouisition AGarnst THE Hotpinc or Two 
Orrices —GoveRNoR AND Mayor or a Crry.— In Attorney-General v. 
Common Council,? the Supreme Court of Michigan had occasion to 
consider whether a Mayor of a city who had, while holding that office, 
been elected to the office of Governor of the State and entered upon 


170 N. W. Rep. 149. 270 N. W. Rep. 
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the duties of the latter office, thereby, ipso facto, vacated the former, 
The case was that of Hazen S. Pingree, who, while Mayor of Detroit, 
was elected Governor of Michigan and qualified as Governor and at- 
tempted to discharge the duties of both offices at the same time. The 
constitution of Michigan provides that ‘‘ no member of Congress nor 
any person holding an office under the United States or this State, shall 
execute the office of Governor.’’! The principal question for decision, 
therefore, was whether the office of the Mayor of the city of Detroit 
was, within the meaning of the above constitutional provision, an office 
‘‘under this State.’’ The court, in a very learned opinion by Mr, 
Justice Hooker, held that it was. The learned justice summarized the 
decisions in other jurisdictions as follows :— 


Many cases have arisen upon similar provisions of the various constitutions, 
and, while the decisions are not altogether uniform, we shall find them in sub- 
stantial harmony upon two propositions, viz.: First, that an officer of a city, 
whose duties are simply and purely municipal, and who has no function per- 
taining to State affairs, does not come within the constitutional description of 
officers holding office under the State; and, second, where officers in cities are 
appointed or elected by the community in obedience to laws of the State which 
impose duties upon them in relation to State affairs, as contradistinguished 
from affairs of interest to the city merely, such as relate to gas- works, sewers, 


water-works, public lighting, etc, they are upon a different footing, and may 
properly be said to hold office under the State. 


The court held that, as the effect of the constitutional provision was 
to prohibit Mr. Pingree from holding both offices, by accepting and 
executing the office of Governor of the State he vacated the office of 
Mayor; and this was so although when he accepted the nomination for 
Governor he male a public declaration of his intent to continue to per- 
form the duties of Mayor. The court accordingly awarded a mandamus 
to compel the Common Council of Detroit to order an election to fill 
the vacancy in the office of Mayor. 


Tue Law or Strikes: ResponsiBitity or Union WORKMEN WHO STRIKE 
Because Non-Unton WorkMEN ARE Emptoyep.— This question has 
come up in two or three recent cases. In the case of Gauthier v. 
Perrault, decided by the Court of Appeals of the Province of Quebec 
at Montreal on the 24th of February last, there was a division of 
opinion upon the question whether workmen who, without resorting to 
threats, violence, intimidation or other illegal means, quit work because 


1 Const. Mich. Art. 5, 3 15. 
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a non-union workman is employed in the same establishment, incur any 
legal responsibility toward the latter. The majority of the court were 
also of opinion that the plaintiff, having left his work voluntarily, not- 
withstanding an intimation from his employer that he was at liberty to 
stay, had not suffered any damage recoverable at law. But this con- 
clusion appears to be weak, when it is considered that it was impossible 
for him to do otherwise than quit his work because he could not do his 
work alone, and the departure of the union workmen engaged in the 
establishment involved the closing of the establishment. 

Next comes the sound and wholesome decision of the New York 
Court of Appeals, delivered in March last, in the case of Curran v. 
Galen.’ That case proceeds on the principle that public policy and the 
interests of society favor the largest liberty in the citizen to pursue his 
lawful trade or calling ; for which reason, if the purpose of the organiza- 
tion or combination of workingmen be to hamper or restrict that liberty, 
and, through contracts or arrangements with employers, to coerce other 
workingmen to become members of the organization and to come under 
its rules and conditions, under the penalty of the loss of their positions 
and of deprivation of employment, their purpose is unlawful. The 
case was that the plaintiff, who had been discharged from employment 
by a brewing company, brought an action against the defendants for 
conspiring and confederating together to procure his discharge and 
prevent him from obtaining employment. The defendants in their 
answer alleged as a defense that they were members of a Working- 
man’s Assembly, Knights of Labor, which had an agreement with the 
Brewers’ Association, composed of the brewing companies, that all 
their employés should be members of the assembly, and that no em- 
ployé should work for a longer period than four weeks without becom- 
ing such member; that what the defendants did in obtaining the 
plaintiff's discharge was as members of the assembly, and in pursuance 
of this agreement, upon his refusing to become a member. Plaintiff 
demurred to this defense. The court held that the defense was insuf- 
ficient in law, and that the demurrer should be sustained. The decision 
of the court appears to have been unanimous, but one of the judges 
did not sit, and we are sorry to say that the opinion was per curiam, 
which indicates that no single judge of an elective court was willing to 
bear the brunt of writing an opinion which would displease such a 
powerful body of voters as the Knights of Labor. 

Still another case of the same kind is Vegelahn v. Guntner,? decided 


146 N. E. Rep. 297; affirming s. c. 


2 44 N. E. Rep. 1077. 
28 N. Y. Supp. 1134, mem. 
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by the Supreme Judicial Court of Massachusetts. This case related to 
what, we believe, is called picketing. The court held that the main- 
tenance of a patrol of two men in front of plaintff’s premises in further- 
ance of a conspiracy to prevent, whether by threats and intimidation or 
by persuasion and social pressure, any workman from entering into or 
continuing in his employment, ought to be enjoined. 


FEDERAL JURISDICTION: POWER TO SET ASIDE A JUDGMENT OF Dt- 
VORCE IN A State Court on THE GRounD oF Fraup.— In January 
last a remarkable decision was rendered by Mr. Federal Circuit Judge 
McKenna in the case of McNeil v. McNeil.1 The suit was a bill in 
equity to declare void, and to restrain the enforcement of, a judgment 
of divorce, and for an injunction to restrain the disposition of property. 
It is to be inferred that the disposition of property made by the judg- 
ment of the State court was merely an incident to the principal subject- 
matter of the judgment, which was that of domestic status. Judge 
McKenna held that the Federal court has such jurisdiction; but, as 
the wife, who was the plaintiff in the suit, had delayed bringing her 
suit for eighteen months after discovering the fraud and had given no 
explanation in her bill of her laches, he held that a demurrer to the bill 
ought to be sustained on this ground, but with leave to amend, alleging 
causes and excuse for delay. We have no idea that a court of the 
United States has jurisdiction to annul a judgment of divorce pro- 
nounced in a State court, on the ground of fraud. The opinion of 
Judge McKenna admits that courts of the United States have no juris- 
diction to grant divorces. He does not satisfactorily explain how a 
court which can not grant a divorce acquires jurisdiction to put the 
parties together again after they have been divorced. He says: ‘‘ Here 
there is no question if the parties may be divorced or must remain 
together, no question of the grounds of divorce. It is a question purely 
of chancery jurisdiction. For what the judgment was rendered is not 
essential.’’ It would have been more satisfactory if the learned judge 
had cited some cases in which the English Court of Chancery had, on 
the ground of fraud, set aside a decree of divorce granted in the eccle- 
siastical court, and reinstated the parties in the relation of husband 
and wife. Except as regards the custody and guardianship of infants, 
it is of the very essence of chancery jurisdiction that it deals with the 
rights of property only, and not with matters of crime or of domestic 
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status. If the judgment of the State court awarding alimony had 
been the principal thing, and the judgment severing the bonds of 
matrimony merely an incident thereto, then it might be plausibly 
argued that a court of chancery would have the power to set aside the 
decree on the ground of fraud. But even then, so far as it related to 
matrimonal status, it would, from the very nature of the case, elude 
Federal jurisdiction. 


CreMaTION: WHEN NOT @ PuBLic Nuisance — Two judges in India 
have decided in the case of Pillai v. Pillai,! that the burning of a 
corpse on a burning ground close to a public pathway and so near the 
bathing ground of an adjoining village that the noxious effluvia disturbed 
the passers-by and the bathers, was a public nuisance, not by reason of 
the fact that this mode of disposing of the dead was resorted to, but by 
reason of the place where the burning took place. The case is com- 
mented upon at considerable length in the Madras Law Journal,? 
and the regret is expressed that no statutory provision exists conferring 
upon the local boards of rural districts the power of regulating burning 
grounds, such as exists with respect to Madras and certain municipalities. 
In a subsequent stage of the same case * which was a petition for leave to 
appeal before the Judicial Committee of the Privy Council, it appeared that 
the accused burnt a corpse on the cremation ground of their village, sit- 
uated near the bathing ghaut of another village and a public road and 
were in consequence charged with committing a public nuisance. The 
High Court held ‘‘ in India the burning of dead bodies by the inhab- 
itants of a village, in a particular spot attached to that village and 
dedicated for the communal purpose of cremation, in a manner neither 
unusual, nor calculated to aggravate the inconvenience necessarily 
incident to such an act as it is generally performed in the country, is 
lawful and does not amount to a public nuisance, punishable under the 
Indian Penal Code.’’ Thereupon the complainant applied to the Privy 
Council for leave to appeal, which was refused. 


NEGLIGENCE: LiaBitity oF Extectric Light Company ror OF 
TELEGRAPHIC LINEMAN COMING IN ConTACT WITH WIRE Nort Insv- 
LATED.— In the case of Newark Electric Light &c. Co. v. Garden,‘ 


1L. L. R., 19 M. 464. 5 7 Madras Law Journal, part II., 33. 
2 Vol. 6, page 429, et seq. 4 78 Fed. Rep. 74. 


632 31 AMERICAN LAW REVIEW. 


the United States Circuit Court of Appeals for the third circuit had 
before it a close question, according to the syllabus, which fairly repre- 
sents the decision. What the court ruled was that an electric light com. 
pany, which maintains wires carrying an electric current of high power 
on poles used, in common with it, by other companies for the support 
of their wires, owes to an employé of one of such other companies, who 
is unlawfully upon the pole, in pursuance of the common right, the 
duty of exercising ordinary care to keep its wires so safely insulated as 
to prevent injury to such employé, though, in the performance of his 
work, he may enter upon a separate cross-arm of the electric light com- 
pany, or accidentally touch its wires. The court, in his opinion, written 
by Dallas, Circuit Judge, while conceding that the deceased may have 
been technically a trespasser upon the cross-arm of the defendant’s 
pole, yet nevertheless held that the circumstances were such that 
the defendant was bound to anticipate that the linemen of other com- 
panies using the pole might have occasion to support themselves upon 
its cross-arm, and was bound to exercise reasonable care to the end that 
such place of support should not, by the failure to keep its wire insulated, 
become a death trap to such lineman. The court repelled the idea that 
because one is technically a trespasser upon the property of another, 
the latter owes him no duty of taking care to prevent killing or injuring 
him. The true question was, was the deceased a trespasser in any 
such sense as would excuse tie defendant for the negligence resulting 
in his death.! Acheson, Circuit Judge, dissented, on the ground that it 
did not appear that the defendant had violated any duty which it owed 
to the deceased in not taking care that this wire be kept insulated, 
and that the deceased, being an experienced lineman, met his death in 
consequence of a danger of which he had knowledge and of which he 
had been frequently warned. Being a volunteer, he assumed the risk 
of the calamity that overtook him. 


1 On the question the court cited McDonald, 152 U. 8. 262; s. c. 14 
Schilling v. Abernethy, 112 Pa. State Sup. Ct. Rep. 619. 
437; s. c. 3 Atl. Rep. 792; Ry. Co. v. 


CORRESPONDENCE. 


CORRESPONDENCE. 


THE TRIUMPH OF FILTH. 


To the Editors of The American Law Review: 


I was very glad to see what you said about D’Annuncio’s “ Triumph of 
Death.’? That writer is one of the most notorious of the modern apostles of 
filth; and his books are a shame and a disgrace to the age in which we live. 
It is gratifying to know that such beastly productions are short-lived. Dis- 
gusting as is the taste of many of the present generation, Zola is finding that 
there is now only a small sale for his vile literature, compared with which the 
Police Gazette is chaste reading, though his writings are less nauseous than 
those of D’Annuncio. 
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BOOK REVIEWS. 


JONES ON EVIDENCE.— The Law of Evidence in Civil Cases. By BURR W. JONES, of the 
Wisconsin Bar, Lecturer in the Law School of the University of Wisconsin. In three 
Volumes: pages XXVIII and 2198. San Francisco: Bancroft, Whitney Company. 1897, 


The author of this work has long been recognized as one of the most 
learned of Wisconsin lawyers. His long experience as a practitioner and asa 
teacher of the law of evidence in one of the most reputable law schools of the 
country, together with the abundant facilities offered hy the State Law Library 
at Madison for the preparation of the work under review, have amply fitted 
him for his task. . 

It requires a nice and accurate discrimination to determine what should be 
included in and what should be left out of a treatise upon the law of evidence. 
This subject, based as it is upon a comparatively few leading and fundamental 
principles, is capable of almost indefinite expansion. The reason is obvious 
when we but stop to consider it. To successfully invoke the operation of a 
rule of substantive law, the party must establish a given state of fact. The 
facts to be proved and the method by which they are to be established form 
what iscalled the law of evidence. It will thus be seen that a comprehensive 
treatise upon this subject would embody, in substance, a treatise upon our 
entire legal system; and the careful reader will note that, by a simple process 
of transposition of terms, a rule of evidence governing a particular condition 
of fact may be readily made to state a rule of substantive law applicable to the 
case in hand, without any material change of the substance. No writer, how- 
ever diligent, would be able to prepare an exhaustive treatise upon this subject, 
giving the application of the rules and principles to the almost infinite variety 
of facts which come before our courts for consideration. The best that can 
be hoped for is a clear and concise statement of the leading principles whose 
wisdom and utility have stood the scrutiny of generations of courts and law- 
yers, together with the new rules which have been the outgrowth of the more 
liberal and humane spirit of modern times; and to illustrate those principles 
and rules by copious references to the cases. In a general treatise, strictly 
confined to the subject in hand, a statement of the rules applicable to the cases 
which ordinarily come before the judicial tribunals, with illustrations suffi- 
ciently numerous and varied, is all that must be expected. The application of 
the rules as found in the treatise must be made by the practitioner to each 
individual case as it arises. 

The subject has been divided by the author into three branches: 1. Those 
matters and facts the existence of which is either presumed, or which the 
court will take judicial notice of. 2. The rules governing the introduction and 
admissibility of evidence. 3. The general subject of witnesses; their compe- 
tency and privileges, and rules for their examination both before examining 
officers and in court, together with the practice governing in such matters. 
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One of the weaknesses of many writers lies in the assumption that the 
reader is familiar not only with the ordinary definition of terms, but also with 
the manner in which the terms are used by the author. This assumption 
has been the cause of obscurity in many able works. Definitions of terms 
employed form the groundwork of all well-written treatises. Upon no subject 
isa thorough understanding of the terms employed more important than in 
that of evidence. The first chapter is somewhat deficient upon this point. 
The chapters upon ‘‘ Presumptions”’ are very fall, and the reader will find 
in them much of interest. 

The underlying principle governing ‘‘ Judicial Notice ’’ is that courts must 
be presumed to know as much as ordinary people concerning matters of 
public and general knowledge and repute. The difficulty in applying this prin- 
ciple lies in the wide divergency of opinion as to just what matters are of such 
public and general knowledge and repute that no evidence is requirel. The 
philosophical discussion and the numerous authorities cited by the author can- 
not fail to satisfy the requirements of the most exacting. 

If the rules of evidence were capable of being reduced to the same degree 
of exactness, and if their applications were capable of being made universal, 
like the principles of logic, much time and labor would be saved. But so dif- 
ferent are the rules which govern the conduct of the human species from the 
principles underlying the operation of the mind in its relations to matter, that 
no treatise is complete without its chapter on ‘‘ Relevancy.’? This subject has 
always been a difficult one to handle. It pervades the entire body of the law 
of evidence. While it is desirous to have the rules of evidence and the prin- 
ciples of logic harmonize, experience of the past has proved to the satisfaction 
of courts and lawyers that a too strict application of the principles of logic to 
the motives and conduct of men, tends, in numerous instances, on account of 
the many matters which the logician can not take into account, towork grave 
injustice. Hence the necessity of careful distinction between logical and legal 
relevancy. A discussion of this subject should point out the respects in which 
the rules of evidence and the principles of logic are in accord, and should fur- 
ther disclose wherein they differ; and the reasons which render inapplicable the 
strict principles of logic in the trial of a legal action should be carefully 
considered and pointed out. 

Considerable space is devoted to the ‘‘ Burden of Proof,’’ “ Admissions,” 
“Hearsay,” ‘“‘ Opinions,’’ Real Evidence,’’ and “‘ Statute of Frauds.’ The 
chapters upon “ Parol Evidence” and ‘‘ Documentary Evidence ”’ are very sat- 
isfactory. The latter topic is of especial interest on account of the exhaustive 
treatment of such subjects as proof of handwriting, certificates of public 
officers as evidence, books of account, and judgments, and much of interest 
will be found and many novel rules and principles are discussed. 

To eliminate from a treatise upon the rules of evidence all discussions of the 
law governing the “‘ competency,” ‘‘ production ” and “ examination ’’ of wit- 
nesses would greatly impair its usefulness to the student, and render the work 
of diminished value to the practitioner. The third volume treats of these sub- 
jects with great learning. The first chapter is devoted to the production and 
examination of witnesses before examining magistrates, the powers and duties 
of these officers, of the rules regulating the taking of depositions, and of 
their introduction and use in evidence. The subject of “ Discovery ” and the 
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examination of adverse parties has hardly received the attention which its 
importance warrants. 

The ‘* Competency of Witnesses ’’ has been ably and exhaustively discussed, 
and the growth.of the more liberal rules of modern times has received due con- 
sideration. The remainder of the volume is devoted to a discussion of the 
rules relating to the attendance and examination of witnesses. In this is 
embodied a consideration of the “ privileges of witnesses,’’ ‘‘ impeachment of 
witnesses,” ‘‘use of memoranda to refresh their recollection,”’ and kindred 
topics. 

The exhaustive index, comprising nearly two hundred pages, gives the princi- 
pal subjects in black print, the subheadings in italics, and the references to the 
sections in ordinary faced type, thereby making it easier to find the point 
desired. The mechanical execution of the book is all that can be desired. 
While the volumes are small and compact, belonging to what is known as the 
“Pony Series,’’ the type is clear and sufficiently large to be read without 
straining or tiring the eyes. 

The careful reader has long since discovered that not every book in law sheep 
isa legal treatise. Many of the works which now incumber our shelves are 
but little better than digests, and, in many instances, their room is better than 
their presence. The marks of honesty and industry in legal authorship, while 
hard to define and to point out, leave their traces stamped in unmistakable 
signs upon the pages of great works of acknowledged authority and accuracy, 
The competition in law-book making has so reduced the profits of legal author- 
ship that it does not pay men of high ability to engage in that pursuit. The 
result is that practitioners are depending less and less upon text-books, and 
more upon the reports and original research. When a book is put upon the 
market, bearing all of the marks of painstaking care and labor that this book 
bears, the profession cannot fail to appreciate it. 

The number of citations, in this work, both English and American, is enor- 
mous, and the authorities seem to have been exhausted in its preparation. 
Every section is a brief upon the subject discussed. Another feature which 
will commend it to the busy practitioner is its copious references to the stand- 
and law journals, periodicals, and to the American and Lawyers’ Series of 
reports. This furnishes a key to a great volume of learning, and renders it 
easy for the searcher to exhaust his subject without the labor incident to 
original research upon the question in hand. It might be suggested that the 
value of this work would have been greatly increased by cross-references to 
the cases in the “* Reporter System.’’ Few lawyers are without at least one of 
these series of reporters; avd publishers must learn to stifle any jealousies 
which may have been engendered in the past, to the end that the profession 
may receive the full measure of the benefit which modern methods of law 
reporting have conferred. 

This work has already taken its place at the head of the list of books upon the 
law of evidence, and is being cited as primary authority in our courts. It is 
more exhaustive than any other treatise which has come under the writer’s 
observation, and the low price at which it is sold will enable it largely to sup- 
plant all others, not only as a text-book in the schools, but as the leading work 


used in general practice. WiLtiaM D. THOMPSON. 
Racint, Wis. 
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TRATADO DE DERECHO INTERNACIONAL PRIVADO: por el DR. ANTONIO S. DE BUSTAMENTE 
y SirvéN, Professor Numerario de Derecho Internacional Pablico y Privado é Historia 
de los Tratados en la Universidad de la Habana: Associé del Instituto de Derecho In- 
ternacional. ‘-Suum cuique reddere.” Tomo I, Nociones Preliminares. Historia de 
Derecho Positivo. Historia del Derecho Cientifico. Habana, Cuba. Imprenta y 
Papeleria “ La Universal,” de Ruiz y Hermano. Calle de San Ignacio nim. 15. 1896. 
pp. 550, Precio: $3.50 Plata. 


A remarkable book from every standpoint whence one chooses to view it, is 
this Treatise on Private International Law, the first volume of which it has 
been my very agreeable task to read for review. The author, Sefior Busta- 
mente, is Professor of Public and Private International Law and the History 
of Treaties in the University of Havana, Cuba. This entire volume of 550 
pages is devoted to a profound and luminous inquiry into the principles and 
sources, historically and scientifically considered, of private international law; 
in other words, as he indicates, the history of the positive law and the history 
of the scientific law. This English word “law ’’ which I use in translation is 
but an imperfect rendition of the ‘“‘ derecho”’ or French * droit’’ of which we 
treat,— the abstraction ‘‘ jus’? of the Romans, which we are to understand as 
the sense of the word “ law,’’ as here used. 

The author’s definition of private international law it is important to cite 
in his words, as “the sum total (conjunto-ensemble) of the principles which 
determine the limits in space of the legislative competence of States when it is 
to be applied to the juridical relations which may be subjected to diverse legis- 
lations’? —a definition which has the merit of being comprehensive, and of 
embracing the theoretic as well as positive law. But a very pertinent remark 
in criticism of this definition I encounter in a leading review of this work in 
the “Revue de Droit International,’’ where M. Albéric Rolin, in an eulogistic 
commentary of the Treatise, acutely observes: ‘‘ We ask if it would not be well 
to point out clearly that ‘ droit international privé ’ determines also the private 
rights of the human being, within the sphere of a sovereignty other than that 
to which he belongs by the ties of subjection, and to note that it limits the leg- 
islative competence only in what concerns the relations of droit privé. Ina 
word, the words ‘which may be subjected to diverse legislations,’ do not 
entirely satisfy us. It is not necessary that the juridical relations may be in 
fact subjected to diverse legislations in order that private international law 
should apply to them; it suffices that a doubt should arise as to which legis- 
lation they are subjected to.’’? This modification is important for an adequate 
concept of private international law, and will no doubt be readily accepted asa 
material part of an exact definition. 

Sefiior Bustamente examines and discusses very thoroughly the several theories 
which have been advanced as to the foundation of private international law. 
According to him, it is founded upon the juridical community of the nations, 
a theory already suggested by some authorities such as Saurez and Savigny as 
the true basis of this law. This theory is developed elaborately by Sr. Busta- 
mente, and he points out the different factors of this juridical community of 
nations. He makes a very erudite and thorough study of the many attempts 
made to remedy the grievous inconveniences and conflicts growing out of the 
diversity of legislation in the different States, and especially notes the essays 
at codification of the private international law which have engaged the earnest 
efforts of the highest juristic minds of all the great nations. 
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Other chapters of the first book treat of the differences between private and 
public international law, of the sources of the latter, and of the extensive 
bibliography of this vast theme of law. The branches of civil and criminal 
jnternational law, the laws governing the physical and juridical person, the 
relations of family, guardianship, property, succession, etc., all fall within the 
scope of this really vast and exhaustive work. The historical portion of the 
work is especially interesting in whatever relates to Spain with reference on 
the one hand to the Moors, and on the other to the peoples of America in con- 
sequence upon the discoveries of Christopher Columbus. 

On the whole, the work is a monumental contribution to the learning of this 
great subject and to the learning and ability of the author, and deserves a high 
place in the ranks of the publicists. Other volumes completing the great 
scheme of international jurisprudence will appear from time to time, which we 
will notice with much satisfaction, judged by that which this volume has 


afforded. JOSEPH WHELESS, 
Sr. Louis. 


DEVLIN ON DEEDS.— A Treatise on the Law of Deeds: their Form, Requisites, Execution, 
Acknowledgment, Registration, Construction and Effect; Covering the alienation of 
Title to Real Property by Voluntary Transfer. Together with chapters on Tax Deeds 
and Sheriff's Deeds. By ROBERT T. DEVLIN, Counselor at Law. Second Edition, 
Revised and Enlarged. In Three Volumes. San Francisco: Bancroft-Whitney Co. 1897. 
The first edition of this scholarly and satisfactory work, published in 1887, 

was reviewed by us at the time.!_ The favor with which it has been received by 

the profession, calling for this revised and enlarged edition, justifies the words 
of praise which were then accorded to it. Doubtless there were inequalities 
and imperfections in that first edition, as there are in the first edition of every 
treatise, and we doubt not that they have been corrected, for the most part, in 
this second edition. If they have not, it cannot be from a want of industry on 
the part of the learned author; for its fruits are apparent on every page ina 
wealth of citations and annotations illustrative of the text. We can well believe 
that the author has, as stated in the preface to this edition, examined every 
case which has been decided since the first edition, and the notes give every 
indication that the examination has been that intelligent, pondering examina- 
tion which the conscientious author gives to a case before citing it to a propo- 
sition. The revision has been a revision of the whole work, not a mere 
accumulation of additional citations to a practically unchanged text. 
Mr. Devlin says in the preface to the second edition: ‘*‘ Many new sec- 
tions have been added to the text; others have been rewritten or enlarged, 
and ample additions have been made to the notes. I have at all times kept in 
mind the fact that a work intended for a practicing lawyer should contain 
many different features, and I have, in the insertion of new matter, followed 
the same general outlines described in the original preface as the plan of this 
treatise. The enormous number of new cases considered has necessitated the 
extension of the work to three volumes. Special attention has been given to 
those topics that relate particularly to the form, execution, acknowledgment, 
delivery and registration of deeds, description of property conveyed, and kin- 
dred subjects relating to deeds, considered as instruments intended to convey 
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title to land. Still, their effect as executed contracts has been exhaustively 
considered. Every chapter has been revised and enlarged, and the new matter 
inserted has been thoroughly indexed.’”’ A fuller exposition of Mr. Devlin’s 
conceptions of the plan on which a legal treatise should be written will 
be found in the preface to the first edition; a preface which would well repay 
the careful study of the intending author. It is but justice to say that Mr. 
Devlin has successfully achieved the task which he set for himself, and has 
given to the profession a work of practical and enduring value. The book has 


the mechanical excellence which is characteristic of the works issued by the 
publishers. 


WooDRUFF’S CASES ON DOMESTIC RELATIONS.— A selection of cases on Domestic Relations 
and the Law of Persons. By EDwIn H. WooprovFrF, Professor of Law in the College of 
Law, Cornell University. New York: Baker, Voorhis & Co. In one Volume, cloth 


binding. Price, $4.00. 1897. 

This collection of Cases is divided into nine parts: Part I relates to the 
prolific subject of Marriage, and occupies about half the entire volume. It is 
divided into four chapters, as follows: 1. Contract to marry. Breach of 
Promise. 2. Contract of marriage. 3. Husband and Wife. 4. Divorce and 
Separation. Part II treats of Parent and Child; Part III, of Infancy; 
Part IV, of Insanity. Part V, of Drunkenness; Part VI, of Aliens. 

There is a good Table of Contents, giving the names of the cases with the 
reports, and the subjects to which the cases relate. These are given in the 
order of the parts and chapters, or in other words in the order in which the 
cases appear in the volume. The statement of the subjects of the cases cannot 
impair their use in the law school, while it renders the collection of some use 
to the profession. There is also a Table of Cases arranged alphabetically; 
and also an index to the volume. 

The cases are wholly American, andclaim to be selected with good care and 
discrimination. The volume is well printed and has a pleasing appearance. 


PROBATE REPORTS ANNOTATED.— Comprising Recent Cases of General Value Decided in 
the Courts of the Several States on Points of Probate Law. With Extended Notes and 
References. By FRANK S. RICE, Esq. Author of “ Civil and Criminal Evidence,” “ Law 
of Real Property,” and ‘‘ American Probate Law.” Vol.1. Baker, Voorhis & Co., New 
York: 1897. pp. 765 and xxiv. Price, $5.50, or $5.75 delivered. 


This is a new series of Probate Reports in continuation of the series hereto- 
fore published by the publishers of the new series. The plan of this series 
differs materially from that of previous publications. The cases reported are 
selected with a view to giving those only that are important, and excluding 
those that merely decide well known and undisputed principles. Only one 
volume a year is to be published, and consequently much care is required in 
the selection of cases to be republished. Many of the cases are taken from the 
Reporters of the West Publishing Company in advance of the official reports. 
Dissenting opinions are also published. 

The annotations are the most marked feature of this new series of reports. 
We find that in the volume now in hand, there are in all about one hundred 
and thirty pages of annotations by the editor. The notes are upon a great 
variety of subjects. The following list of the subjects treated, with the length 
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work :— 


Ancillary Administration, 1 p. 

Collateral Inheritance Tax, 3 pp. 

Accounting of Executor or Administrator, 
2 pp. 

Common Law System Examined, 3 pp. 

Devise upon Condition, 2 pp. 

Advancements, 2 pp. 

Ancestral Property, 1 p. 

Community Property, 2 pp. 

Construction of Wills, 5 pp. 

Equitable Conversion, 4 pp. 

Doctrine of Cy Pres, 6 pp. 

Heirs of the Half-blood, 1 p. 

Depositions in Evidence, 7 pp. 

Executory Devises, 6 pp. 

Drankenness as Affecting Testamentary 
Capacity, 1 p. 

Doctrine of Election, 4 pp. 

Estates in Remainder, 6 pp. 

Estates in Tail, 5 pp. 

Exceptions to the Admission of Evidence, 
2pp. 

Sale by Exeocutors and Administrators, 3 pp. 

Charitable Trusts, 9 pp. 
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The annotations seem to be adequate, and as full as could be desired. They 
seem generally to have been made with ease. 


of the note upon each, will serve to show the extent and scope of the editor's 


Pedigree, 3 pp. 

Liabilities of Executors for Attorney’s Fees, 
2 pp. 

Gifts and Advancements, 2 pp. 

Jointure and Its Incidents, 4 pp. 

Jurisdiction of Probate Courts, 6 pp. 

Latent Ambiguity, 5 pp. 

Conditions in Restraint of Marriage, 1 p. 

Continuance of Business by Surviving Part- 
ners, 1 p. 

Doctrine of Perpetuities, 6 pp. 

Rule in Shelley’s Case, 5 pp. 

Monomania as Affecting Testamentary 
Capacity, 4 pp. 

Title by Escheat, 1 p. 

Title by Prescription, 5 pp. 

Investments of Trustees, 1 p. 

Implied Trusts, 1 p. 

Undue Influence, 4 pp. 

E ive D » 2 Pp. 

Impeachment of Witnesses, 3 pp. 

Non-professional Witnesses, 1 p. 

Bastards: Subsequent Marriage of Parents, 

lp. 


We notice, however, a misuse of 


the term Prescription which the annotator uses as equivalent to the term Adverse 
Possession in his note entitled Title by Prescription — Adverse Possession, which 
treats of adverse possession wholly. He does not state what prescription is, 
or that it is properly used solely with reference to incorporeal rights; though 


he says the term “is most frequently applied to easements. 


But in popular 


parlance, it has been quite generally confounded with title by adverse posses- 


sion.”’ 


A legal author should write with legal accuracy and not confound 
terms by adopting ‘‘ popular parlance.” 


We think this series of Probate Reports promises to be a very useful and 


valuable one. 


JUSTICE ANDREW JACKSON. 
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